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G)urt of Appeals of the District of G)lumbia 


No. 4724. 

Henry H. Hazen, Appellant, 


vs. 

Marguerite Mullen. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68243. 

Marguerite Mullen, Plaintiff, 

vs. 

Dr. Henry H. Hazen and Dr. F. J. Eichenlaub, 

Defendants. 

United States of America, 

District of Columhiay ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


l-^724a 
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1 Amended Declaration. 

Filed February 25, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 68243. 

Marguerite Mullen, Plaintiff, 


vs. 

Dr. Henry H. IIazen and Dr. F. J. Eichenlaub, 

Defendants. 

First Count. 

The plaintiff. Marguerite Mullen, sues the defendants 
Henry H. Hazen and F. J. Eichenlaub, for that on to-wit 
the 24th day of November 1920, and for a long time thereto¬ 
fore, the said defendants held themselves out to this plain¬ 
tiff and to the general public, as and at the time were. 
Doctors and practitioners of medicine, and as such were 
engaged and had been so engaged in the practice of medi¬ 
cine, and held themselves out to this plaintiff and to the 
general public as being specialists and skilled in the use 
and administration of X-rav treatments, and skilled in 
the use and operation of X-ray apparatus in the treat¬ 
ment of human ailments and as possessing such reasonable 
degree of learning, skill and experience in the use of the 
said X-ray as is ordinarily possessed by others of the 
medical profession, so holding themselves out to the public 
as being skilled and experienced in the use thereof. And 
the plaintiff avers that upon the day and year aforesaid, 
she was suffering from swollen glands in her neck, and 
other human ailments in and about her chest and neck, 
and the defendants undertook, promised and agreed 
2 for a valuable consideration, to properly treat the 
said plaintiff for her said ailments and to give to 
the plaintiff proper treatment, care and attention therefor, 
and represented to the plaintiff that it was necessary, to 
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relieve the plaintitY in lier said physical ailments, to use 
and administer treatments with an x-ray apparatus. 

The plaintiff av^ers that notwithstanding the promises 
and undertakings of the said defendants as aforesaid, 
the said defendants did not properly treat the said plain¬ 
tiff for her said ailments as aforesaid and did not properly 
use the x-ray apparatus as aforesaid and did not give her 
proper treatment for her ailments as aforesaid, but 
negligently and without reasonable skill or care, too fre¬ 
quently applied and used the said x-ray apparatus upon 
the plaintiff, and excessively exposed the plaintiff to x-ray 
treatments and to the influence and effect of the said 
x-ray, so that the said plaintiff’s skin and flesh on her 
neck and upper part of her chest was completely disfigured 
and destroyed from its natural condition to such an extent 
as to permanently disfigure the neck and upper part of 
the chest, and to burn and otherwise injure the neck and 
chest of the plaintiff so that she is permanently injured 
thereby, whereby and by reason whereof the plaintiff is 
permanently disfigured, scarred and maimed, and has 
suffered, and will in the future suffer great physical pain 
and mental anguish; by reason whereof the plaintiff brings 
this suit and claims damages in the sum of Twenty Thou¬ 
sand Dollars ($20,000) besides costs. 

Second Count. 

The plaintiff. Marguerite Mullen, sues the defend- 
3 ants Henry H. Hazen and F. J. Eichenlaub for that 
on to-wit the 24th day of November 1920, and for a 
long time theretofore, the said defendants held themselves 
out to this plaintiff and to the general public as, and at 
the time were Doctors and practitioners of medicine, and 
as such were engaged, and had been so engaged in the 
practice of medicine, and held themselves out to this plain¬ 
tiff and to the general public as being specialists and skilled 
in the use and administration of x-ray treatments, and 
skilled in the use and operation of x-ray apparatus in the 
treatment of human ailments and as possessing such rea¬ 
sonable degree of learning, skill and experience in the use 
of the said x-ray as is ordinarily possessed by others of 
the said medical profession, so holding themselves out to 
the public as being skilled and experienced in the use 
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thereof. And the plaintiff avers that upon the day and 
year aforesaid, she was suffering from swollen glands in 
her neck, and other human ailments in and about her 
chest and neck, and on the day and year aforesaid, the 
said defendants undertook to administer treatment to the 
plaintiff for an ailment in and about her neck and chest, 
and undertook to give her treatments therefor, including 
x-ray treatment and subjecting her to the influence of the 
x-ray. 

And it thereupon became and was the duty of the said 
defendants to exercise a reasonable degree of skill and 
ability in the treatment of the said plaintiff as aforesaid, 
but the said defendants not regarding their duty as afore¬ 
said, negligently and carelessly subjected the plaintiff to 
exposure and to the influence of the said x-rays for an 
excessive length of time, and negligently and carelessly 
subjected the said plaintiff to exposure and to the 
4 influence of x-rays too frequently, and failed and 
neglected to use reasonable care and skill and ability 
in and about the treatment administered to the plaintiff 
aforesaid, and notwithstanding the said duty of the said 
defendants aforesaid, and by reason of the carelessness and 
negligence of the said defendants and their failure to exer¬ 
cise a reasonable degree of skill and ability in and about 
the treatment of the plaintiff’s ailments, the said plaintiff 
became and was seriously and permanently injured in and 
about her face and neck and chest, her skin was badly 
burned, and the said plaintiff was seriously, dangerously 
and permanently scarred and disfigured, and from all of 
which the said plaintiff suffered great physical pain and 
mental anguish and will in the future continue to suffer 
great physical pain and mental anguish and is permanently 
maimed, disfigured and scarred. 

Wherefore the plaintiff brings this suit and claims dam¬ 
ages in the sum of Twenty Thousand Dollars ($20,000) be¬ 
sides costs. 

T. MORRIS WAMPLER, 

L., 


Attorney for Plaintiff, 
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Pleas. 

Filed February 27, 1924. 

• ***««* 

1. For plea to the first count of the amended declaration 
filed herein the defendants say they never undertook or 
promised as in the said amended declaration alleged. 

2. For plea to the second count of the amended declara¬ 

tion filed herein the defendants say they are not 

5 guilty as in said amended declaration alleged. 

3. And for a further plea to said amended declara¬ 
tion and to each count thereof the defendants say that the 
cause of action alleged in said counts, respectively, did not 
accrue within three years next before the filing of the above- 
entitled suit. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Defendants. 

Memoranda. 

March 3, 1924.—Joinder of issue filed. 

October 5, 1927.—Jury sworn and respited from day to 
day. 

October 10, 1927.—Voluntary non-suit taken by plaintiff 
as to defendant F. J. Eichenlaub. 

October 11, 1927.—Verdict for plaintiff for $15,000.00. 

Motion to Set Aside Verdict. 

Filed October 13, 1927. 
****««• 

Now comes the defendant, Henry H. Hazen, by his attor¬ 
neys, Messrs. Elinor, Gatley & Rowland and Charles W. 
Arth, and movies the Court to set aside the verdict in 

6 the above-entitled case, and for grounds therefor 
states: 

1. The verdict is contrary to the evidence; 

2. The verdict is contrary to the weight of the evidence; 

3. Because the verdict is contrary to the instructions of 
the Court; 
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4. Because the Court erred in admitting certain testimony 
offered in her behalf by the plaintiff over the objection of 
the defendants; 

5. Because the Court erred in refusing to admit certain 
testimony offered in behalf of the defendant; 

6. Because the Court erred in refusing to grant the de¬ 
fendant’s motion to strike out the testimony of Dr. William 
B. Carr, one of the witnesses for the plaintiff, based upon 
hypothetical question or questions, in so far as the testi¬ 
mony undertook to express an opinion that the treatment 
given the plaintiff by the defendants was not proper treat¬ 
ment ; 

7. Because the Court erred in refusing to direct a verdict 
in favor of the defendants and this defendant on the first 
count of the declaration; 

8. Because the Court erred in refusing to direct a verdict 
in favor of the defendants and this defendant, on the sec¬ 
ond count of the declaration; 

9. Because the Court erred in refusing to grant the first 
instruction to the jury requested on behalf of said defend¬ 
ant ; 

10. Because the Court erred in refusing to grant the 
sixth instruction to the jury requested on behalf of said 
defendant; 

11. Because there was a fatal variance between the 
7 allegations of the declaration and the proof offered 
by the plaintiff in support thereof; 

13. Because of other errors of law committed by the pre¬ 
siding Justice at the trial of the case. 

IMINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant Henry 11. Ilazen. 

T. Morris Wampler, Esq., 

Robert E. Lynch, Esq., 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be cal¬ 
endared for hearing on Friday, the 21 day of October, 1927. 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant Henry H, Ilazen. 
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Received copy of the foregoing motion this 12th day of 


October, 1927. 


T. MORRIS WAMPLER, 

Attorney for Plaintiff, 


Motion to Arrest Entry of Judgment. 
Filed October 13, 1927. 


Now comes the defendant, Henry H. Hazen, by his attor¬ 
neys, Messrs. Minor, Gatley & Rowland and Charles W. 

Arth, and moves the Court to arrest the entry of 
8 judgment upon the verdict heretofore rendered 
herein, upon the following grounds: 

1. The Court is without power to enter judgment upon 
said verdict. 

2. Inasmuch as the declaration filed in this case charges 
that the injuries sustained by the plaintiff resulted from the 
joint, concurrent and disseverable negligence of both de¬ 
fendants, it will not, as a matter of law, support a verdict 
against one defendant only. 

3. The case having been tried on the theory of joint, con¬ 
current and disseverable negligence on the part of the de¬ 
fendants, and the plaintiff’s testimony having been offered 
and received by the Court on that theory alone, the plain¬ 
tiff, at the close of the whole case having submitted to a 
voluntary non-suit as to the defendant Eichenlaub, con¬ 
stitutes a fatal variance. 

4. Because the case was submitted to the jury for deter¬ 
mination upon an issue different from the issue the jury 
was sworn to try. 

5. Because the case was submitted to the jury for deter¬ 
mination upon an issue not made by the pleadings in the 
case. 

6. And for other errors apparent upon the face of the 
record. 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant Henry H, Hazen, 
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T. Morris Wampler, Esq., 

9 Robert E. Lynch, Esq., 

Attorneys for Plaintiff: 


Please take notice that the foreoing and annexed motion 
will be calendared for hearing on Friday, the 21st day of 
Optnbpf 1 q^7 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant^ Henry H, Hazen. 


Received copy of the foregoing motion this 12th day of 
October, 1927. 


T. MORRIS WAMPLER, 
Atty. for Plaintiff, 


Motion to Amend Motion for New Trial, 
Filed October 26, 1927. 


Now comes the defendant, Henry H. Hazen, by his attor¬ 
neys, ^Messrs. Minor, Gatley & Rowland and Charles W. 
Arth, and moves the Court for leave to amend the motion 
for new trial heretofore filed herein, to-wit, on the 13th day 
of October, 1927, by adding thereto the following grounds: 

14. Because of misconduct on the part of the jury trying 
the case in this, that the said jury, after the case had been 
given to them by the Court and they had retired to their 
jury room to consider of a verdict, in considering the case 
were guided and influenced by matters not offered in evi¬ 
dence during the trial of the cause, and by matters, which, 
as a matter of law, they had no right to know or con- 
10 sider. 

15. Because the said jury, after the case had been 
given them by the Court, and they had retired to their 
jury room to consider of their verdict, in reaching a verdict 
in the case were guided and influenced by statements made 
in the jury room to the effect that the plaintiff in this case, 
at the first trial hereof, was awarded Twenty Thousand 
Dollars ($20,000) damages by the jury then trying the case, 
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and that the Court trying the case had vacated and set 
aside that verdict, on the ground that the damages were ex¬ 
cessive; and the further fact that the defendant in this 
case was insured against liability for the injuries com¬ 
plained of by the plaintiff. 

And in support of this motion, plaintiff files herewith the 
affidavit of James G. Jester, a member of the jury sworn 
to try the issues in this case, which jury rendered the ver¬ 
dict herein awarding to the plaintiff damages for the in¬ 
juries alleged to have been sustained by her, and the fur¬ 
ther affidavit of Charles W. Arth, Esq., one of the counsel 
of record for the defendants herein. 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant, Henry H, Hazen. 

Messrs, T. Morris Wampler and 
Robert H. Lynch, 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be cal¬ 
endared for hearing on Friday, the 28th day of October 
1927. 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant, Henry H, Hazen, 

Received copy of the foregoing motion and affida- 
11 vits this 26 day of October, 1927. 

T. M. WAMPLER, 

By R. E. LYNCH, 

Attorneys for Plaintiff. 

Affidavit of Charles W. Arth. 

• •••••• 

District of Columbia, ss : 

Charles W. Arth, being first duly sworn, deposes and 
says: I am a member of the bar of this Court and am one 
of the counsel of record for the defendants in the above 
entitled cause, I participated in the trial of said cause and 

2-^724o 
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recall distinctly that before the jury was sworn to try the 
cause, all of the jurors in attendance upon the Court were 
examined preliminarily under oath and were asked if they 
had heard of or knew anything about the case about to be 
tried, to which each and all of the jurors stated that they 
did not. 

On Thursday, the 13th day of October, 1927, after the 
motion for a new trial and a motion in arrest of judgment 
had been filed in this cause, I was in attendance at the 
Court House in connection with the approaching trial of 
another cause. While standing in one of the corridors of 
the Court House, I learned indirectly that after the jury in 
the above cause had retired to consider of its verdict, and 
.while the jury were locked up in the custody of a Deputy 
United States Marshal, discussing the case, a statement 
was made by one or more of the jurors to the effect that the 
plaintiff in this case, at the first trial hereof, had been 
awarded a verdict of Twenty Thousand Dollars 
12 ($20,000) damages against the defendants. Later in 

the afternoon of the same day, I received the same 
information from an entirely different source, at the same 
time learning from the person who gave me such informa¬ 
tion that he had talked with one of the jurors aforesaid, 
and that such juror told him that said statement had been 
made in the jury room while the jury were considering of 
their verdict, as aforesaid. 

On Fj-iday morning, October 14th, 1927, accompanied by 
Mr. H. Prescott Gatley, my associate counsel in the defense 
of the case, I waited upon the Court and advised the Court 
of the information that had come to our hands, as afore¬ 
said. At the suggestion of the Court, we left with the 
Court the name and address of the juror who had given 
the information to my informant, to the end that the Court 
might, if it saw fit, send for such juror and ascertain if the 
information which had been conveyed to me, as aforesaid, 
was correct. 

On Fj'iday morning, the 21st day of October, 1927, we 
again waited upon the presiding Justice in connection with 
another matter. We were then advised by him that he had 
decided, under all the circumstances, that he would take no 
action in the matter, stating further that he thought that 
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such action should be taken in the usual way, and that we 
were at perfect liberty to proceed in the matter. 

On the afternoon of that day, accompanied by Mr. Gat- 
ley, I called at the home of Mr. James G. Jester, one of the 
jurors who was empaneled to try the case, and one of the 
jurors who rendered the verdict herein. As we were met 
at the door of said house by Mr. Jester, he spoke to Mr. 
Gatley, saying: ‘ ‘ I am glad you have come to see me, for if 
you had not come to see me, I surely intended to 

13 come and see you; I have been greatly worried since 
the jury rendered the verdict in the case, because I 

feel an injustice was done to Doctor Hazen and my con¬ 
science has troubled me about the matter ever since.’’ 

We thereupon entered the home of said juror and dis¬ 
cussed the matter with him, and were informed by him that 
after the jury had retired and had been locked up in the 
jury room in the custody of a Deputy United States Mar¬ 
shal, and the jury were considering the case, a question 
arose among the jurors as to the amount of damages sued 
for. One or more of the jurors contended that the suit 
was for $40,000 damages, whereas others contended that 
the amount sued for was but $20,000. While this discussion 
was going on, one member of the jury entered into the dis¬ 
cussion and stated in substance: Let us settle this case now 
once and for all. The jury that tried the case the first time 
gave the plaintiff $20,000 damages, but the Court set aside 
the verdict because the damages were excessive, so let us 
give her $15,000 damages and settle the case now once and 
for all. That during the discussion of the case in the jury 
room, the further statement was made by a member of the 
jury that the defendant in this case was insured against 
liability for injuries such as those sought to be recovered 
by the plaintiff in the case. 

Both Mr. Gatley and I have been actively engaged in the 
trial of the case in the Circuit Court, Division No. 1, since 
the 19th day of October, 1927, and the trial of this case did 
not terminate until Tuesday, the 25th day of October, 1927, 
so that it has been impossible to prepare and file the an¬ 
nexed motion and accompanying affidavits until this 

14 day. 


CHARLES W. ARTH. 
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Subscribed and sworn to before me this 26th day of 
October, 1927. 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 


Affidavit of James G. Jester. 


District of Columbia, ss: 

James G. Jester, being first duly sworn, deposes and 
says: I was one of the jurors empaneled to try the above 
entitled case and one of the jurors who returned a verdict 
in the case for the plaintiff, assessing her damages at 
Fifteen Thousand Dollars ($15,000). 

After the jury had retired to consider of its verdict and 
while the jury were locked up in the jury room in the 
custody of a Deputy United States Marshal, discussing and 
going over the case, a question arose among the members 
of the jury as to whether the plaintiff was seeking to re¬ 
cover the sum of $40,000 by way of damages or the sum of 
$20,000. Some members of the jury took the position that 
the amount she claimed in her declaration was $40,000, 
while other members of the jury took the position that the 
amount claimed by her was $20,000. During the discussion 
of this matter by the jury, one member of the jury stated 
that the case had been tried once before and that at 
15 the first trial the jury awarded the plaintiff the sum 
of $20,000, as damages. He then remarked to the 
other members of the jury that the plaintiff having re¬ 
ceived at the first trial a verdict for $20,000, and the Court 
having set aside that verdict on the ground that the dam¬ 
ages were excessive, let’s settle this case now once and for 
all and give her a verdict for $15,000. During such discus¬ 
sion of the case by the jury, there was also made a further 
statement by one of the members of the jury that the de¬ 
fendant, Doctor Hazen, was insured against liability for 
injuries such as those sought to be recovered by the plain¬ 
tiff in the case. 

On the afternoon of the 21st of October, 1927, Mr. H. 
Prescott Gatley and Mr. Charles W. Arth, attorneys for 
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Doctor Hazen, called upon me at my home in this city. 1 
met them at the front door and said to Mr. Gatley that 1 
was very glad he had come to see me, for had he not done 
so, I surely would have come to see him. This statement 
made to Mr. Gatley, as aforesaid, was made because since 
rendering the verdict in this case, I have been very much 
troubled in my mind, believing that a great injustice was 
done to Doctor Hazen by the verdict of the jury, and be¬ 
cause my conscience has troubled me very much since 
rendering said verdict. It was my first experience in serv¬ 
ing as a juror and because of my inexperience, I did not 
fully appreciate the duties of a juror or the rights of a 
juror in hearing and determining cases, and had I pos¬ 
sessed a larger experience in serving as a juror, I would 
not have been a party to the verdict of the jury as rendered 
in the case. 

JAMES G. JESTER. 

16 Subscribed and sworn to before me this 26 day of 
October, 1927. 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 

Supreme Court of the District of Columbia. 

Friday, October 28, 1927. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

• * • * • • • 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the motion of the defendant 
filed herein 06?tober 26,1927, for leave to amend his motion 
for a new trial, and the defendant’s motions filed herein 
October 13, 1927 to set aside the verdict herein, and to ar¬ 
rest the entry of judgment, coming on for hearing, and be¬ 
ing considered after argument thereon, it is ordered that 
said motions be, and the same are hereby, severally over¬ 
ruled; to which action of the Court, the defendant prays 
an exception, which is hereby noted. Whereupon it appear- 
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ing to the Court that judgment on the verdict herein should 
now be entered, it is so ordered. 

Wherefore it is considered that plaintiff recover herein 
of the defendant Dr. Henry H. Hazen the sum of Fifteen 
Thousand Dollars ($15,000.00) with interest thereon from 
date, together with her costs of suit to be taxed by the 
Clerk, and have execution thereof. 

From the foregoing judgment, the defendant, by his said 
attorneys, notes an appeal in open Court to the 
17 Court of Appeals; whereupon the maximum of an 
undertaking to act as a supersedeas is hereby fixed 
in the sum of Seventeen Thousand Five Hundred ($17,- 
500.00) Dollars, and the maximum of an undertaking for 
costs is hereby fixed at One Hundred Dollars, with leave to 
deposit the sum of Fifty ($50.00) Dollars with the Clerk in 
lieu thereof. 

Memorandum. 

November 8, 1927.—Cost bond on appeal approved and 
filed. 

Motion to Extend Time for Filinff Bill of Exceptions. 

Filed November 15, 1927. 

Now comes the defendant Henrv H. Hazen, bv his attor- 
neys, Messrs. Elinor, Gatley and Rowland and Charles W. 
Arth, and moves the Court to extend his time for filing the 
bill of exceptions herein an additional period of twenty 
days, on the ground that his said counsel have been, con¬ 
tinuously since the date of the judgment herein, engaged 
in the preparation and trial of other cases in this Court, 
and have not therefore been able to complete said bill of 
exceptions. 

MINOR, GATLEY & ROAVLAND, 

CHAS. W. ARTH, 

Attorneys for Defendant Henry IT. Hazen. 

Service of copy of foregoing motion acknowledged this 
15th day of November, 1927. 

T. M. WAMPLER AND 
R. E. LYNCH, 

By C.W.A., 

Attorneys for Plaintiff. 
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18 ^Messrs. T. M. Wampler and R. E. Lynch, 

Attorneys for PlaintifP: 

Please take notice that the forep:oing motion will be 
called to the attention of ^Ir. Justice Bailey in Circuit 
Court No. Two, on Friday, November 18,1927, at ten o’clock 
A. M., or as soon thereafter as counsel may be heard. 

MINOR, GATLEY & ROWLAND, 
CHAS. W. ARTH, 

Attorneys for Defendant Henry H, Hazen. 

Memorandum, 

November 18, 1927.—Time to file Bill of Exceptions ex¬ 
tended 20 days. 


Designation of Record, 

Filed November 26, 1927. 

The Clerk will please prepare the transcript of record on 
appeal herein and include the following: 

1. The amended declaration. 

2. The pleas to the amended declaration. 

3. Joinder in issue. 

4. Memorandum: Jury sworn October 5, 1927, and res¬ 
pited from day to day. 

5. Memorandum showing non-suit by plaintiff as to de¬ 
fendant Eichenlaub. 

6. Memorandum: The verdict, $15,000.00. 

7. The motion to set aside verdict. 

8. The motion in arrest. 

19 9. The motion endorsed: ‘‘Motion to amend mo¬ 

tion for new trial,” and two affidavits. 

10. Memorandum showing overruling of motion en¬ 
dorsed: “Motion to amend motion for new trial” and mo¬ 
tions to set aside verdict and in arrest. 

11. The judgment. 

12. Memorandum showing appeal noted. 

13. Memorandum: Appeal bond approved and filed. 

14. Motion of defendant to extend time to file bill of 
exceptions. 



16 


HENRY H. HAZEN VS. MARGUERITE MULLEN. 


15. Memorandum showing gra:'.!ing of motion to extend 
time to file bill of exceptions—extended twenty days. 

16. Bill of exceptions. 

17. Assignments of error. 

18. This designation. 

MINOR, GATLEY & ROWLAND, 
CHAS. W. ARTH, 

Attorneys for Defendant 
Henry JT. IJazen, Appellant. 

Service of copy of foregoing designation of record 
acknowledged this 26th dav of November, 1927. 

T. M. WAMPLER, 

R. E. LYNCH, 

Attorneys for Plaintiffs Appellee. 

20 Memorandum. 

December 12, 1927.—Bill of Exceptions (proposed) filed. 

Assignments of Error. 

Filed December 12, 1927. 

• •••••• 

1. The Court erred in permitting the plaintiff to answer 
the following question: 

Now, without taking the time to take up each time 
you were subjected to the X-ray from February until No¬ 
vember, let me ask you this question: Will you please state 
whether, upon each of the occasions you were X-rayed, 
from the time that reddishness or appearance of sunburn 
appeared, will you state whether or not upon each subse¬ 
quent exposure that reddishness was present?” 

2. The Court erred in permitting the plaintiff to testify 
as follows: 

“After the second or third or subsequent exposures I 
had chills and fever at night following the X-ray exposures; 
this occurred from the time I first started until the latter 
part of the sununer, I should think. I told Dr. Hazen about 
the chills and fever.” 
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3. The Court erred in permitting the plaintiff to answer 
the following question: 

‘‘Q. And in 1922 was there any difference between its ap¬ 
pearance from 1921?” 

4. The Court erred in permitting the plaintiff to testify 
as follows: 

‘‘Upon the occasions of the X-ray treatments, 

21 she did not feel well at night and sometimes didn’t 
go out to supper, she would go to bed early.” 

5. The Court erred in permitting the witness Carr to 
answer the following question: 

“Q. Well, if it was a distinct erythema, reddish, having 
the appearance of a recent sunburn, why should a doctor in 
the exercise of ordinary skill and ability wait until that 
subsided?” 

6. The Court erred in permitting the witness Carr to 
answer the following question: 

“Q. Suppose a patient went to a doctor in the latter part 
of February, 1920, to be treated for swollen glands upon 
eitlier side of the neck; suppose in the latter part of Feb¬ 
ruary the patient was subjected to X-rays upon both sides 
of the neck; that approximately two weeks elapsed, when 
the patient was again exposed to the influence of the rays; 
that shortly after the second exposure there appeared a 
reddish glow, like a sunburn; that within a week after that 
time, along in March, until November, the same side of the 
neck was exposed every two weeks, that is, one side one 
week and the other side the next week, which would show 
the same side being exposed once every two weeks, and 
suppose that after the appearance of the reddish glow, 
characterized as a recent sunburn, that while that was ap¬ 
parent, the same area was exposed and the same area was 
exposed once every two weeks from March to November, at 
each exposure the condition I have described being present, 
would you say that the man administering the X-ray 

22 exercised ordinary skill and ability, adding to what 
I have said this: Suppose that after the second 

exposure, and thereafter following exposures, the patient 
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suffered at night from chills and fever the night following 
the exposure, which fact was communicated to the person 
operating the machine, would you say that the person I 
have described exercised ordinary skill and ability in treat¬ 
ing that patient.’’ 

7. The Court erred in overruling the defendant’s motion 
to strike out the answer to the foregoing question. 

8. The Court erred in overruling the defendant’s motion 
to strike out the testimony of the witness Carr. 

9. The Court erred in overruling the defendants’ motion 
to direct a verdict in their favor on both counts of the 
declaration and on each count thereof. 

10. The Court erred in permitting counsel for the plain¬ 
tiff, on cross-examination, to examine the defendant Hazen 
with respect to a conversation between him and the plain¬ 
tiff on Februarv 24th, 1920. 

11. The Court erred in permitting counsel for the plain¬ 
tiff to cross examine the defendant Hazen as to the amount 
of aluminum filter used at the time of the treatments in 
question in the light of present knowledge on the subject. 

12. The Court erred in permitting plaintiff’s counsel to 
cross examine the witness Christie as to whether or not 
telangiectasis successfully yielded to treatment. 

13. The Court erred in permitting the counsel for the 
plaintiff to cross examine the witness Christie as to whether 

telangiectasis may result from too long exposure and 
23 too frequent exposure to X-rays. 

14. The Court erred in permitting witness Christie 
to answer the following question put to him on cross-exam¬ 
ination : 

‘‘Q. If during the period covered by the records, from 
February 24 to November 23, a distinct, pronounced 
erythema, reddishness, appeared on the neck, what length 
of time should have elapsed before the same area was again 
exposed?” 

15. The Court erred in permitting the witness Christie to 
answer the following (piestion put to him on cross-exam¬ 
ination : 

“Q. Now, I want to submit to you another hypothesis, 
that if that erythema were produced or was apparent on 
March 30th, and had not subsided and was a distinct red- 
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disliness on April the 191 li, sliould the same area be again 
exposed on April the 19th, which showed the distinct 
erythema on March 30th 

16. The Court erred in permitting the witness Christie 
to answer the following question put to him upon cross- 
examination : 

If an area was ex])osed to the X-ray prior to March 
24, and if on Alarcli 30th a distinct, pronounced erythema 
was apparent, if on April 19 that erythema was still pro¬ 
nounced and distinct on the same area, would a man be 
justified in exposing that same area on April 19th?” 

17. The Court erred in ])ermitting the witness Christie 
to answer the following question put to him upon cross- 
examination : 

‘‘Q. Now, when the same area is exposed after an 
24 erythema, a distinct and pronounced erythema ap- 
])ears, and the same area ex])osed within two weeks, 
should or should not the dose be reduced?” 

18. The Court erred in ])ermitting the plaintiff to answer 
the following question put to the plaintiff in rebuttal: 

“Q. Miss ^lullen, will you please state whether or not 
upon the occasion of your first visit to Dr. Hazen, he stated 
to you that the swollen glands could be reduced without any 
scars and that there would be no scars from his treatment?” 

19. The Court erred in overruling the motion of the de¬ 
fendant Hazen to direct a verdict in his favor on the whole 
case. 

20. The Court erred in overruling the defendants’ mo¬ 
tion to require the plaintiff to elect upon which count of 
the declaration she would go to the jury. 

21. The Court erred in refusing to grant the first instruc¬ 
tion to the jury, requested on behalf of the defendants. 

22. The Court erred in refusing to grant instruction 
number six, requested on behalf of the defendants. 

23. The Court erred in its charge to the jury in instruct¬ 
ing the jury, at the request of plaintiff’s counsel, that dis¬ 
figurement, if they find it from the evidence to be perma- 
nent, is an element of damage to be considered. 
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24. The Court erred in overruling the motion of the de¬ 
fendant Hazen for a new trial. 

25. The Court erred in overruling the defendant Hazen’s 
motion in arrest of judgment. 

26. The Court erred in overruling the application of the 
defendant Hazen for leave to file an amended motion 

25 for new trial. 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneys for Defendant Hazen, 

Received copy of the above Assignments of Error this 
12th day of December, 1927. 

T. M. WAMPLER, 
Attorney for Plaintiff. 

Memorandum. 

January 13, 1928.—Bill of Exceptions submitted. 
Supreme Court of the District of Columbia. 

Saturday, February 4th, 1928. 

Session resumed pursuant to adjournment, Mr. Justice 
Bailey, presiding. 

* * * • • • • 

The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same made of record now for then. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 25, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 68243 at Law, wherein Marguerite Mul¬ 
len is Plaintiff and Dr. Henry H. Hazen and Dr. F. J. 
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Eichenlaub are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of February, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

27 In the Supreme Court of the District of Columbia. 

At Law. 

No. 68243. 

Marguerite Mullen, Plaintilf, 

vs. 

Henry H. Hazen and F. J. Eichenlaub, Defendants. 

^lessrs. Wampler & Lynch, 

Attorneys for Plaintiff: 

We hand you herewith proposed Bill of Exceptions in 
the above entitled cause and hereby give you notice that 
we will submit the same to the Court for settlement or ap¬ 
proval, on the 13th day of January, 1928. 

MINOR, GATLEY & ROWLAND, 
CHARLES W. ARTH, 

Attorneifs for defendant Hazen. 

Received copy of Bill of Exce])tions and the foregoing 
notice this 12 day of December, 1927. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 
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28 In the Supreme Court of the District of Columbia. 

At Law. 

No. 68243. 

Marguerite Mullen, Plaintiff, 

V. 

Henry H. Hazen and F. J. Eichenlaub, Defendants. 

Bill of Exceptions. 

Be it remembered that the above entitled case came on 
for trial before Mr. Justice Bailey and a jury on October 
5, 6, 10 and 11, 1927, T. Morris Wampler, Esquire, and 
Eobert E. Lynch, Esquire, appearing for the plaintiff, and 
Minor, Gatley and Rowland, Esquires, and Charles W. 
Arth, Esquire, for the defendants. 

The entire array of jurors in attendance, including jurors 
who were sworn to tr>" the case, were, prior to the selection 
of the jury, examined on their voire dire, and in response 
to questions under oath severally stated that they knew 
neither of the parties to the case, had never heard of the 
case and knew nothing whatever about the same. 

Whereupon, to maintain the issues upon her part joined, 
the plaintiff Marguerite Mullen, being first duly sworn, 
testified on her own behalf, on direct examination, as fol¬ 
lows : 

My name is Marguerite Mullen; I now reside in Phila¬ 
delphia; in 1920 I resided in Washington, D. C., and in the 
latter part of February, 1920, I cannot recall the 

29 exact day, I consulted Dr. Henry H. Hazen, about 
swollen glands on both sides of my neck. At that 

time there were no scars on my neck, and no reddishness 
such as appears there at this time. The skin on the front 
and both sides of my neck was the same as it appears on 
my shoulder. On the occasion of my first visit to Dr. Hazen 
I had a conversation with him, and as a result of that con¬ 
versation he treated me for the swollen glands in my neck. 
I received my first treatment the first day I went there; I 
was put on a table and the X-ray machine was over me, and 
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he gave me the X-ray treatment; I was lying down, and 
the swollen part of my neck was exposed to the X-ray on 
that occasion. I am not quite sure whether both sides were 
exposed at that time, but I think they were. 

After that first treatment Dr. Hazen continued giving me 
treatments ev^ery other week until November of that same 
year; since the latter part of November 1920 he has never 
given me any treatments. He would expose my neck to the 
X-ray once every week, one week one side and the next 
week the other side, that would make the same side exposed 
everv two weeks. 

Dr. Eichenlaub exposed my neck to the X-ray, I think 
the first time was the second or tliird treatment. 

Over the objection and exception of defendants, on the 
ground that it was incompetent and irrelevant, witness tes¬ 
tified : 

Dr. Hazen told Dr. Eichenlaub to give my neck seven 
minutes treatment; on that occasion Dr. Eichenlaub ex¬ 
posed my neck to the X-ray. There was not any difference 
in the length of time in the subsequent exposures from the 
exposure on tliat day, they appeared to be about the same, 
all tlie way down until November. 

After, I think, the second treatment, my neck got 
30 red, it looked like a sunburn, a reddish appearance. 

After that appeared, the next week I went back to 
Dr. Hazen for another treatment; the reddish or sunburned 
appearance was still there, and I called Dr. Hazen’s atten¬ 
tion to it. On tliat occasion he exposed my neck that day to 
the X-ray. The next time I went to him was the following 
week, and the appearance was the same, and on that occa¬ 
sion Dr. Hazen exposed my neck to the X-ray. 

Dr. Eichenlaub more than once exposed my neck to the 
X-ray when the reddishness or sunburned appearance was 
there, I don’t recall how many times. 

Over objection and exception of defendants, on the 
ground that it was incompetent under the averments of the 
declaration, witness testified: 

After the second or third or subsequent exposures I had 
chills and fever at night following the X-ray exposures; 
this occurred from the time I first started until the latter 
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part of the summer, I should think. I told Dr. Hazen about 
the chills and fever. 

Thereupon the following question was asked: 

‘‘Q. Now, without taking the time to take up each time 
you were subjected to the X-ray from February until No¬ 
vember, let me ask you this question: Will you please state 
whether, upon each of the occasions you were X-rayed, 
from the time that reddishness or appearance of sunburn 
appeared, will you state whether or not upon each subse¬ 
quent exposure that reddishness was present?” 

To which objection was made upon the ground that said 
question was manifestly leading, which objection 
31 was overruled and exception noted. The witness an¬ 
swered said question as follows: 

‘‘A. Yes, it was.” 

I went to him each week from the last paii of February 
until November, except when I was on my vacation for two 
weeks; while on my vacation I saw !Mr. John P. Judge, my 
uncle, in Philadelphia. At the time I was going to Dr. 
Hazen and Dr. Eichenlaub I was living with Miss Luddy 
and Miss O’Connell. The reddish glow was all over my 
neck, in front and both sides of the neck, extending up to 
where my neck joins on to my lower jaw, and down to about 
quarter of an inch below the collar-bone. The reddish 
glow never went away, down to November, 1920, when Dr. 
Hazen gave me the last treatment. After the latter part 
of December, 1920, red spots started coming out on the 
sides of my neck, as it appears today, but not nearly so 
many as appears today; they gradually got larger. In 
January and February, 1921, there were just a few spots, 
on the sides. My neck is worse today than in 1921. 

Up to the first part of the year 1921, no other doctor had 
treated me except Dr. Hazen and Dr. Eichenlaub. 

I saw Dr. Hazen in 1922, I think, he examined my neck, 
and made a statement to me with respect to it after he ex¬ 
amined it. 

Thereupon the following question was asked: 

*^Q. And in 1922 was there any difference between its 
appearance from 19211” 
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to which objection was made upon the ground that there 
was nothing to show what had taken place in the interven¬ 
ing time which might have affected it, but said objection 
was overruled and exception noted. The witness an¬ 
swered : 

32 “A. The red spots has spread considerably.” 

No doctor had given her any treatment in the meantime. 

A fter the Fall of 1922 I consult edjjf^ Panpnastj of Ph j ]^- 
delpSia in regard to the conditio'n of r ^y nonV 
treat my neck. I also consulted Dr. Newell and Dr. Clark, 
in Ph iladelphia; neither of them treated mp. Ttx I 
consuitedrUr. i5icldeU, in JNew Yor'F; he gave me two radium 



Witness then walked in front of the jury, exhibiting her 
neck. 

On cross-examination, the witness testified in substance 
as follows: 

The glands in my neck started to swell in the latter part 
of December, 1919, and gradually grew worse, and the con¬ 
dition became more aggravated; when I went to Dr. Hazen 
the swelling was right straight down my neck, straight 
down from my jaw (indicating); the doctor said it was un¬ 
der the arm. All I noticed was the swelling down the 
side of my neck, I noticed no other swelling at all. I had 
not been treated for my glands before I went to Dr. Hazen. 
T donT recall the exact date , but my first visit to Dr. Hazen 
^as the latter part of February. 1920: my next visit to his 
office was two weeks after I had my tonsils out; there was 
an intervening space of two weeks between the first and 
second visits. I don T recall a visit to his office on February 
27, three days after I first went there. The first time was 
the end of February, and then I had my tonsils out, a cou¬ 
ple of days later, and then for two weeks I didn’t go, then 
I started in again on the treatments, and my visits were a 
week apart. I don’t recall the dates. It seemed to me that 
every treatment that I received from Dr. Hazen was seven 
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minutes long; they were all the same length of time. 

33 I never timed any treatment. I do not recall hear¬ 
ing any expression about a seven or seven-and-a-half 

spark gap used by either doctor. The redness on my neck 
^agpe^ared. after the second treatment, that was after I haci 
had my tonsils taken out; I had ‘only one treatment before 
I had my tonsils taken out. My tonsils were taken out two 
days after my first treatment. 

On one occasion I went to Dr. Hazen’s office and there 
was a quite apparent redness on my skin, 1 called it to his 
attention. On that day I received a treatment from Dr. 
Hazen. This same red condition continued from that time 
jmtiLthe treatments wj^_jBnded in November, 1920, no 
change in^X^t never had chills and fever before 

T went to Dr. Hazen’s office. I had consulted Dr. Moylan in 
Philadelphia before I went to see Dr. Hazen; in 1923 I 
consulted Dr. Biddell and he gave me two radium treat¬ 
ments. 

And your condition is worse today than it was when 
he gave you those radium treatments, isn’t it? A. It has 
been gradually spreading since they started.” 

On redirect examination witness testified in substance 
as follows : 

In addition to my two-weeks’ vacation in the summer of 
1920, from the early spring until November I went to Phil¬ 
adelphia practically every month on a week-end visit. 

On recross-examination witness testified in substance as 
follows: 

I was living in Washington in 1920, from February 2 un¬ 
til around December 1st. After December 1920 the next 
time I came to Washington was one day in October, 

34 1922, and that one day that I was here I saw Dr. 
Hazen. I next returned here in 1925. 

Thereupon, further to maintain the issues upon her part 
joined, the plaintiff offered as a witness Jolm P. Judge, 
who, being first duly sworn, testified in substance as follows: 

I reside in Philadelphia, Pennsylvania, and am the uncle 
of the plaintiff. In the fall of 1920, December, I think, I 


HENRY H. HAZEN VS. MARGUERITE MULLEN. 


27 


saw her, and saw her nearly every month, when she came 
home on week-ends from April to November, 1920. 
jn the season I noticed when she called to see me her neck 
wasliighry reddened, as though occasioned by sunburn. 


On cross-examination, the witness testified in substance 
as follows: 


I first noticed that condidon late in 1920, there was. no. 
evI3enc?of it before that, thaTT noticed. I saw her when- 
ever she came home, iisually once a month. 


Thereupon, further to maintain the issues upon her part 
joined, the i)laintiiT offered as a witness Miss Mary C. 
0^Connell, who, being first duly sworn testified in substance 
as follows: 


V 


I reside in Ridley Park, Pennsylvania, a suburb of Phila¬ 
delphia. In 1920 I lived in Washington, with the plaintiff, 
from about February to November. In the spring of 1920, 
I noticed there was an appearance of sun-bum on her neck; 

the first time I noticed it was in February, 1920, and 
35 I observed it all the time that I lived with her from 
that on until November. 


Over objection and exception of defendants, on the ground 
that it was immaterial, witness testified as follows: 

Upon the occasions of the X-ray treatments, she did not 
feel well at night and sometimes didn’t go out to supper, 
she would go to bed early. 

On cross-examination, witness testified as follows: 

I lived with Miss Mullen from the time I came to Wash¬ 
ington, right after New Year’s, 1920, down to November 
1920. I noticed the condition of the glands in her neck and 
shoulders; her neck was swollen out on both sides very 
much, it seemed to extend around pretty well. I did not 
have opportunity to notice whether or not there was a 
swelling under her arms. 


Thereupon, further to maintain the issues upon her part 
joined, the plaintiff offered as a witness Miss Julia M. 
Hines, who, being first duly sworn, testified in substance as 
follows: 
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I reside in Lansclown, Pennsylvania, a suburb of Phila¬ 
delphia. I know the plaintiff, have known her about fif¬ 
teen years, and saw her at her home in Philadelphia, mostly 
on week-ends, in the summer or fall of 1920. Her neck was . 
as thous;h it was surbunmd^ a sort of dark, reddish colored-— 
lookiji^' 

On cross-examination, witness testified as follows: 

I saw plaintiff in 1920 about once a month, when she came 
home, I would see her over the week-end maybe two or 
three times, during the summer. I first noticed this sun¬ 
burn on her neck in the early summer, a ^ut May or^ , 

36 June ; it may have been earlier than tfiatTl^ut in the 
early part of the year and all during the year until 

the end of the year; I first noticed it in the late spring and 
summer, 1920. I saw her at about the same intervals dur¬ 
ing the year. It was not a tan, it was like when you first 
get sunburned-like, a red effect. I saw her during her va¬ 
cation in 1920, at Philadelphia, almost every day. 

Thereupon, further to maintain the issues upon her part 
joined, the plaintiff offered as a witness Dr. William B. 
Carr, who, being first duly sworn, testified in substance as 
follows: 

I am a practicing physician and surgeon, have been such 
since I graduated in 1907, from George Washington Univer¬ 
sity, Washington; I served an interneship in Emergency 
Hospital in 1907 till 1908, and was associate surgeon there 
from 1914 until some time in 1920; those are the two main 
hosintal connections I have had in Washington. I graduated 
from the Army Medical School in 1910, and served in the 
Army as a commissioned medical officer till 1913, connected 
with hospitals; I was in charge of the surgery at the post 
hospital at Fort Monroe, Virginia, for about a year, was 
post surgeon at Fort Washington, Maryland, for possibly a 
year and a half, and had charge of the hospital there; I was 
chief of the surgical service of Veterans’ Bureau Hospital 
No. 68 in Minneapolis for four or five months. I was 
de])uty coroner of the District from 1914 until 1920, and 
have performed autopsies on the human body. 

I have had experience in X-ray and its application to the 
human body; while interne at Emergency Hospital I 

37 had considerable experience with the older machines 
with Dr. Groover, who had charge of that work at 
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that time. In my course in the Army Medical School I had 
to take a special course in X-ray work, so that we took our 
own X-ray work whenever it came up in the service. At 
Fort Monroe, Virginia, and Fort Washington, I did what¬ 
ever X-ray work there was to do. In Warrenton, Virginia, 
from August, 1921, to March, 1923, I did all my own X-ray 
work. I have used the X-ray in treating human ailments. 
In 1920 I was familiar with the use of the X-ray in this city; 
I have read books upon the use of the X-ray in treating the 
human body. 

* I have made an examination of the neck of the plaintiff, 
my first examination was about M a ^h^ 1925, and I made an 
examination of it day before yester"3a^ 

Upon cross-examination as to his qualifications, witness 
testified in substance as follows: 

I am not practicing just at present in this District, and 
just at present I have no office; I last had an office as a 
])racticing physician and surgeon about three months ago, 
in Eeno, Nevada, had that office nine or ten months, opened 
it October or November, 192(). Before October, 1926, there 
were several intervals when I had no office, when I was 
travelling. Prior to October, 1926, I was in the Veterans’ 
Bureau service; prior to that in charge of surgery at Hos¬ 
pital No. 68 in Minneapolis for three or four months, and 
for two months following that in St. Paul at Hospital No. 
65; that was between November, 1924, and May, 1925. Prior 
to October, 1926, I had an office of my own as a practicing 
physician and surgeon in Warrenton, Virginia, from about 
August, 1921, to about March, 1923. I last practiced 
38 medicine in the District of Columbia about October, 
1920, my office was then in the Marlborough Apart¬ 
ments. 

I am not engaged in the real estate business, have never 
been; for about a year, from about November or December, 
1925, until I went to Nevada in the latter part of 1926, I 
was associated with my brother in some real estate building 
of his own, but I personally am not interested in any real 
estate business. I never have been engaged in the business 
of selling stocks. 

In my office in Nevada I did not have X-ray equipment, 
nor in my office in the Marlborough; in my office in Warren- 
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ton, Virginia, I had a small machine, a Thompson-Plast, 
that had about a nine-inch spark limit, gap limit, generally 
making in the neighborhood of eighty or ninety thousand 
volts. 

I have not actually practiced X-ray work in the District 
of Columbia since my former connection with the Emer¬ 
gency; that is the earliest, and when I took a course in the 
Army Medical School, in 1909 and 1910, that is, personally 
operated the machine. I have done very little actual opera¬ 
tion of the machine in the District of Columbia, compara¬ 
tively little. Since I graduated from the Army Medical 
School in 1910, I have done no X-ray work in the District 
of Columbia other than to be present when I have had 
patients treated by other men; I have not adm inistered. 

_J xeatment mvself si nce 1910^ in theP i^tnct of ColumbiL 

The Court admonished the jury as follows: 

‘‘Gentlemen of the jury, you will be excused until 
39 tomorrow morning at 10 o’clock. Now, I want to call 
your attention to this, and it is very important, not 
only in this case but in any other case in which you may 
serve as jurors: It is your duty to decide a case by the evi¬ 
dence which is brought before you here in the court room; 
to decide it upon the facts after listening to the arguments 
of counsel and in accordance with the law as given to you 
by the Court, and you should not permit anyone outside to 
mention the case to you. You should not read anything 
about it; you should not talk about it, even among your- 
selv'es, until you hav^e retired to the jury room to decide the 
case and the whole case has been placed before you. If 
anyone attempts to talk to you about the case it is your 
duty to report that fact to the Court when you meet again, 
because, as I said, you must decide every case solely on the 
evidence which is adduced before you in this court room.” 

On direct examination the witness testified in substance 
as follows: 

I examined the plaintiff on Monday of this week. 

Thereupon the following occurred: 

Question by Mr. Wampler: 

“Were you able on Monday, by making a physical ex¬ 
amination of her, without considering anything she or any- 
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body else has ever said to you about her neck, to make a 
diagnosis of that condition? You may answer that yes or 
no. A. I would like to qualify that answer. I will have to. 

“Q. Can you answer yes or not? A. Hardly. 

40 ‘‘Q. Hardly? What do you mean by ‘hardly’? 

“Mr. Gatley: I submit that we all know what that 

means. 

“The Court; I think he should be able to answer that 
question. 

The Witness: Your Honor, it is a question that, to be 
fair in making the answer, it would possibly have to be 
qualified. A medical man is often asked a question by an 
attorney that it seems should be answered yes or no, but 
not always. Now, when you are asked a question that 
leaves you no leeway, it is a question whether I would care 
to answer it yes or no unless I could make the qualifying 
remark in order to explain the yes or no. Two and two is 
four, that is true, but not always in these things can you 
make a bald statement without qualifying your remark to 
some extent. 

“Mr. Wampler: Well, were you able- 

“Mr. Gatley: Just a moment. Are you asking another 
question? 

“Mr. Wampler: I am asking another question. 

“By Mr. Wampler: 

“Q. Were you able to form an opinion on Monday from 
what you observed with your senses in making a physical 
examination of her, without taking into consideration any 
history of the case which you received from her or anybody 
else? A. Yes, sir, I formed an opinion. 

“Q. Now, my next question is, what is your opinion as to 
the diagnosis or what is the matter with her? 

“Mr. Gatley: I object to that question. 

“Mr. Wampler: In your opinion what is the matter with 
her from that physical examination alone? 

41 “The Court: What is your objection, Mr. Gatley? 

“Mr. Gatley: I think in the first place, from what 

this witness has said so far, that he has not eliminated that 
conversation from his mind. 

“The Court: Didn’t a similar question come up in the 
Hutchins case? 
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‘‘Mr. Gatley: I really coulclii‘1 tell you, sir. I didn't 
have anything to do with that case. 

“The Court: Wasn’t the question in that case where a 
physician had been asked to give an opinion upon the 
question, I think it was the sanity of the testator, and there 
had been communications made to him by the testator which 
under the law were privileged, and he undertook, as I re¬ 
call it, to give his diagnosis independently of what had been 
disclosed to him as confidential, and my recollection is that 
the Court of Appeals held that it was not for the physician 
to determine which of those were confidential and which 
were not, and the verdict was reversed, I think, on the 
ground of admitting that testimony. That is my recollec¬ 
tion of the case. 

“Mr. Wampler: Now, the situation here is this: Here 
is a man who has certainly shown qualifications as a prac¬ 
ticing physician, as a doctor. Now, he is asked as a doctor 
whether he can with his senses form an opinion by a 
physical examination of a part of the human body, and he 
says yes, he forms an opinion as to what is the matter with 
that part of the human body—like my arm, he could form 
an opinion that it was broken. 

“Mr. Gatley: Your Honor must bear in mind this fact: 
That this witness is not the physician who treated 
42 this patient, but he is a witness who comes into the 
matter after litigation is brought. As I said, it is 
perfectly clear and perfectly manifest from the statement 
that he has made on the stand this morning that he ob¬ 
tained a history of this case from the plaintiff. I need not 
comment on that now. Your Honor will understand what 
that involves. I would not want to discuss it in the pres¬ 
ence of the jury. But he is examining her for the pur¬ 
poses of this litigation, after suit is brought, and he gets a 
history out of court, from the plaintiff. Now, it is per¬ 
fectly apparent, as I said before, from what this witness 
has said, that he has taken into consideration that history 
in reaching a conclusion. 

“The Court: Well, that is a question for argument, Mr. 
Gatley. 

“Mr. Gatley: That is what I am trying to do now, pre¬ 
senting it to your Honor. 

“Mr. Wampler: He says he didn’t do it. 
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‘‘The Court: But I think it is a question for the jury to 
pass upon. I overrule the objection. 

“Mr. Gatley: And I will ask an exception. 

“By Mr. Wampler: 

“Q. Now, was the opinion you formed, Doctor, on Mon¬ 
day of this week- 

“The Court: No, he didn’t state, as I understood it, that 
he formed an opinion based solely upon a physical ex¬ 
amination. I didn’t understand him to so testify. You 
asked him if he could do so. 

“Mr. Wampler: May I reframe it, in order to save time? 

“Q. Did you on Monday of this week form an 
43 opinion as to what is the matter with the neck of 

Miss Mullen, based solely upon the physical ex¬ 
amination of her made by you, aside and not considering 
anything that she told you or anybody else told you about 
her neck! A. I could not say that I did, because of the 
fact that I had heard her history, I could have formed an 
opinion from an observation, but as a matter of fact I did 
know the other, and I did not form that opinion on Monday 
alone from observation.” ^ 

I can express an opinion now as to the diagnosis of what 
is the matter with her neck, disregarding and leaving out 
of my conclusion and my opmion anything that she or any¬ 
body else has told me. 

Over the objection and exception of defendants, on the 
ground that the witness had not eliminated from his mind 
any history given him, the witness testified that in his opin¬ 
ion plaintiff has a telangiectasis, or what is known as an 
X-ray burn following exposure to the X-ray. 

In 1920 and prior thereto I had read several compre¬ 
hensive standard text-books on the subject of the use of 
X-ray in treating the human body, and a good many articles 
in the various medical journals and the Radiological Re¬ 
view. The books I read were those in general use by other 
practitioners in Washington at that time. In 1920 I was 
familiar with the operation and manipulation of an X-ray 
machine. Up to that time I had been present when portions 
if a patient’s body were exposed to the influence of X-rays, 

5—4724a 
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upon a considerable number of occasions, I don’t know the 
number; I was familiar at that time with the results of the 
exposure of the human body to the X-ray, and know 

44 myself liow to operate an X-ray machine. 

The important factors in the operations of an X- 
ray machine are those that control the so-called ‘‘dose” 
or amount of X-ray that the patient receives in the treat¬ 
ment; they are the voltage, controlled primarily by tlie 
machine, but by the operator through use of the spark gap. 
That, the time of exposure and the frequency of the ex¬ 
posures, are the factors that really control the so-called 
“dosage” of X-ray used in treatment. 

The X-ray is only used in treating diseased areas, there¬ 
fore tlie area not to bo exposed to the influence of the rays 
is covered by lead foil or rubber and lead, some combina¬ 
tion opacpie to tlie X-ray. 

The technique of the use of an X-ray machine would com¬ 
prehend the setting of the spark gap, that is, regulating the 
voltage, the strength of the current, the time of the ex¬ 
posure, the distance of the tube from the area treated, the 
thickness of the filters which might be used, and the fre¬ 
quency of the treatment. Jhe standard books on X-ray lay 
down rul^ with respect ^ o the teclmique in the use of th^e 
Tnachmes, but each man wTm^isnoTng this work would ^ob- 
'ably arriye, at his own personal techn ique. 

The reddishness, characterized as a recent sunburn, fol¬ 
lowing exposure to the influence of the rays, is called an 
X-ray erythema. It may be produced by too long exposure, 
and by too frequent exposure of the same area. 

Thereupon tlie following question was asked by plain¬ 
tiff’s counsel: 

“Q. Doctor, in your opinion should a man possessing and 
exercising ordinary skill and ability in this particu- 

45 lar line, reduce the length of the exposure upon a 
subsequent exposure, after the appearance of an 

erythema, and while the erythema was still present and ap¬ 
parent?” 

To which question objection was made on the ground that 
it was immaterial and irrelevant and not based upon any 
evidence in the case, but said objection was overruled and 
an exception noted, and the witness answered as follows: 
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‘‘A. It would depend primarily on the degree of an 
erythema. It might be permissible to radiate with the 
same voltage or same dossage in very mild reactions. At 
times a so-called ‘massive’ dose is given in two units. In 
that case it may be two days apart with no subsequent 
doses to follow, or a man may have an erythema coming 
on a week or ten days after, that was very mild in degree, 
and radiate a second time, but it would be advisable, in 
my opinion, to reduce the dosage either by the use of a 
heavier filter or less time, a greater distance, or wait until 
the erythema had subsided.” 

When an erythema appears following exposure to X-rays, 
as a generalized statement, a man possessing and exercising 
ordinarv skill and abilitv should wait a matter of two or 
three weeks, but as a matter of fact, until the erythema 
that has been created has subsided, before giving another 
dose, that i s^ provid ed the ery thema j\\;ns r ath er of an An- 
^nse degree. 

Thereupon the following question was asked by plain¬ 
tiff’s counsel: 

“Q. Well, if it was a distinct erythema, reddish, having 
the appearance of a recent sunburn, why should a doctor 
in the exercise of ordinary skill and ability wait 
46 until that subsided?” 

To which objection was made upon the ground that the 
question was not based upon the testimony but rather upon 
the expressions of counsel who propounded it, but said ob¬ 
jection was overruled, and an exception noted, and the wit¬ 
ness answered: 

“A. J]^o pr event the possibility of burning the patient 
by too large a 3ose of X-ray.” 

Thereupon the following question was asked by plain¬ 
tiff’s counsel: 

“Q. Suppose a patient went to a doctor in the latter 
part of February, 1920, to be treated for swollen glands 
upon either side of the neck; suppose in the latter part 
of February the patient was subjected to X-rays upon 
both sides of the neck; that approximately two weeks 
elapsed, when the patient was again exposed to the in- 
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/ fluence of the rays; that shortly after the second exposure 
I there appeared a reddish glow, like a sunburn; that within 
I a week after that time, along in March, until November, 
I the same side of the neck was exposed every two weeks, 
that is, one side one week and the other side the next week, 
j which would show the same side being exposed once every 
, two weeks, and suppose that after the appearance of the 
5 reddish glow, characterized as a recent sunburn, that while 
, that was apparent, the same area was exposed and the 
\ same area was exposed once every two weeks from ^larch 
* to November, at each exposure the condition I have de¬ 
scribed being present, would you say that the man ad- 
< ministering the X-ray exercised ordinary skill and ability, 
adding to what I have said this: Suppose that after the 
second exposure, and thereafter following exposures, 
47 the patient suffered at night from chills and fever 
the night following the exposure, which fact was 
j communicated to the person operating the machine, would 
j you say that the person I have described exercised ordi¬ 
nary skill and ability in treating that patient?” 

To which question objection was made on the grounds 
that it did not fairly state the evidence in the case in con¬ 
nection with the treatments, that the witness had already 
testified that what treatments were to be given depended 
altogether upon the extent of the erythema and the density 
of the erythema, and that it would depend on what dosages 
were used in the treatment of the patient after the erythema 
appeared, but said objection was overruled and an excep¬ 
tion noted, and the witness answered: 

I donT think he would.” 

Putting out of mind everything I have heard from plain¬ 
tiff or any one else respecting her neck, from the physical 
examination made by me upon Monday of this week, I 
thii;^ thiLCftUdition I ob§,eEKed-ia .ne rmanent^ 

On cross-examination, the witness testified as follows: 

I examined plaintiff in 1925 and came to a conclusion 
then, and the conclusions I have expressed today are ma¬ 
terially the same that I came to then, so far as I remember. 
In examining plaintiff in 1925 I got the history of the case 
from her. Some of th§^jeqnclusions which I reached then 
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possibly were b ased in wh ole or in part upon the history 
^s obtained from her, and sonie were not. _ 


I cannot say whether the contusions I reached in 1925, 
as to the duration of this condition which plaintiff 
48 has, the causes of it, and the fact that it was in my 
opinion due to the nature and character of the treat¬ 
ments which she received, were based in whole or in part 
upon the history of the case as given by her; certain ques- 
tions I answered, of course, took into consideration my 
examination of and conversation with the patT^riiri925 
other hypothetical questions were asked me that were an¬ 
swered purely on the hypothesis stated in the question. I 
would not say my conclusions were affected or influenced or 
controlled by the history of the case as 1 got it from the im- 
tient in 1925, alone, but by the condition of the patient and 
the fact that she had been exposed to the X-ray for treat¬ 
ment. The history of the case I received from her at that 
time (1925) played no part whatever in my reaching my 
conclusion, other than the statement that she had been 
treated a certain nuinber of times by the X-ray for a condi¬ 
tion, I believe she described, tubercular glands of the neck. 
At tlie time (1925) during her conversation with me, I may 
have paid attention to what she told me about the extent 
of the treatment, the duration of the treatment, and the 
intervals between treatments. Her statement of that fact 
would mean something, because you would not get a patient 
of that kind following too excessive a dose, one initial 
dose. The fact that she told me she had been treated by 
X-ray did not convey anything to me that I did not already 
know the minute I saw her. 

As to whether the conclusions I reached in 1925 were in¬ 


fluenced by what she told me as to the duration of these 
treatments, the time and extent of the treatments, and the 
intervals between treatments, as I remember, she did not 
tell me in her conversation so very much as to the 
49 time of the treatments or the intervals, merely that 
she had been going to a doctor for X-ray treatment 
over a period of several months, and that this condition 
had been the result. Of course, it would have been im- 
])ossible not to take into consideration some of the things 
that she told me. There were other opinions expressed, 
based on questions in which she herself was not a part, 
and those were answered solely as hypothetical questions. 
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In reaching’ tlie conclusion in inv own mind that I came 

o •' 

to, that this condition was due to improper treatment, in 
the opinion made uj) at that time (1925) of course I had to 
take into consideration some of those things that had been 
told me by her as to the number of treatments, the time of 
the treatments and the intervals between treatments. I 
don’t eliminate from my mind what was told me by her any 
more now than I did at that time as regards any (piestion 
that would have to consider her statement. 

There are degrees of sunburn; I liave had all of them. 
There may be a slight sunburn, there may be a heavier 
coat of burn, there may be a burn even that goes to the ex¬ 
tent of blistering. That is true with respect to erythema. 
Erythema is a thing that is intentionally produced in X-ray 
treatments at times; there is a so-called “erythema dose,” 
a dose that is given to the point of physiological toleration, 
in order to cure the condition which is being treated; an 
erythema dose is supposed to be the dose that the patient 
will tolerate without any danger. That is what is meant 
by a physiological erythema resulting from a physiological 
dose. 

- The operator controls the situation as to the techni(pio 
of X-rav machines. There are minor differences in the 
technique of operators as to the operation of the 
50 machine. Each man unquestionably develops cer¬ 
tain differences, minor differences in treatment. T 
don’t suppose any two men in the business do everything 
just the same. There are certain differences in the various 
textbooks. The factors employed in the giving of X-ray 
treatments depend entirely upon what the treatment is 


given for. The treatment and dosage and distance .and 
durj itji ^ of tr eatment in the ^case of tub ercular ad enitis 
would be [liffi^eivt f rom ma ny other troubl es. 

Id^nowof X-ray treatments being given where there has 
been an erythema. Probably fifty per cent, of the initial 


do ses of X-ra y resifftjn soine degree of erythema. Some 
naeii try toTceep fu st under the ejy^hema; 
rather have a m ild degree of ery thema foITbwrng a dosp^-. a£- 
^rav. T haf is la_rgp,1y a qiipafion nf judgme nt on the part 
^f the person giving the treatment. 3V hether or not the per¬ 
son should be given a subsequent X-ray treatment would 
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depend on the degree of the erythema present. The aue sr » 
tion of erytl^ma is of course a quesUon of degree. It is /) 
'TTermlssTLle tonpollow" a light degree with a subsequent / 
treatment once or possibly twice; then I would think he [ 
would wait a while until the entire condition was cleared \ 
up. 

Whether they would give a subse^uent_Ii:eatment or not ^ 
^wo^ l depend upoirthe maipr^Judgment, of course, upon 
the e^ef cisc^ "of Judgment u pon J il& . paxt; regardless of 
teclinique, the erytliema following a dose of X-ray prob- 
ablv is the one more or less constant factor that controls 
the man’s subsequent dosage, and tha t of coiirse does de- 
V _pei u] on his judgment^ and that is the only way it can be 
determined. It is a matter of judgment in the light of the 
skill possessed by the man who is giving the treatment. 

I do not know anything about the treatment in this 
51 case, have n ^^er t .il^ated a ca^ of tu bercul ar 
^ade nitirVrni" !^^ay . , I have had probably half a \ 
dozen treated and have been right there present, but I \ 
never actually operated the machine. X-ray treatments 1 
are the recognized treatment for that condition. j I 

On redirect examination, witness testified as follows: 

Thereupon counsel for plaintiff asked the following ques¬ 
tion : 


“Q. Doctor, in 1925, referring to ^Ir. Gatley’s examina¬ 
tion, I will ask you whether you formed two opinions re¬ 
specting Miss Mullen, one based in whole or in part upon 
your examination and the history of the case, and another 
opinion based exclusively upon your physical examination, 
not considering the history of the case?” 


To which question objection was made, on the ground that 
the witness had testified to the contrary, but said objection 
was overruled and an exception noted, and the witness an¬ 
swered : 

‘‘A. I don’t know at the time that I formed an opinion. 
Now, just exactly what goes into the formation of an 
opinion- 

“The Court: The question is, did you form two opinions 
at that time? 
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‘‘A. I am trying to answer it in this way, your Honor. 

1 There Avere so many opinions formed and so many ques- 
I tions answered that it is rather hard to go back and say in 
j just a flat statement. What I mean is this: There were 
! questions asked me in which opinions formed the answers 
/ to the questions. In those they were based on the premise 
I in the question, and they were opinions formed nat- 

52 urally through an examination of the patient. Pos¬ 
sibly they were opinions formed as they naturally 

• would be when you talked to the patient about her condition 

: when vou first saw her. 

1 

“By Mr. Wampler: 

“Q. My question is—I will put it another way: Did you 
form an opinion in 1925, when I requested you to make a 
physical examination of her, or when you made a physical 
examination would be the proper way to put it—did you 
form an opinion respecting her condition, respecting the 
duration of her condition, as the result of your physical 
examination, laying aside the history of the case? A. I did. 

“Mr. Gatley: That matter has all been gone into. 

“Mr. Wampler: What’s that? 

“^Ir. Gatley: He has testified about that. 

; “The Court: He testified that a few days ago he ex- 
i amined the patient and did not at that time form an opinion 
i apart from the Jiistory. ^ 

i “Mr. Gatley: But this question relates to 1925. 

“Mr. Wampler: The question related to the present time, 
and this is in reply to Mr. Gatley’s cross-examination. 

“Q. You say you did. Doctor? A. Yes. 

“Mr. Wampler: That’s all. 

“The Witness: J say so far_a s I know I did. The same 
question has been asked me this morning.” 

53 On recross-examination, witness testified: 

Some of the answers or conclusions reached in 
1925 when I examined plaintiff were influenced by what 
she told me with respect to the number of treatments, the 
duration of the treatments and the intervals between treat¬ 
ments; some others were not. To some extent, I suppose, 
in reaching my conclusions as to whether or not the treat- 
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ments given in this case were proper treatments, I took into 
consideration what she told me about the number of treat¬ 
ments, the duration of these treatments and the intervals 
between the treatments. I know nothing of the plaintiff’s 
glands. 

Thereupon the plaintiff rested. 

Thereupon the defendants moved to strike out the testi¬ 
mony of the witness Carr on the ground that sjicli testi- 
moiiy was based in whole or in part upon the history of the^ 
c^e given himTly the plaintiff in 19^25^, but said motion was 
overruled, to which an ex^pfion was duly noted. 

Thereupon the defendants moved to strike out the answer 
of the witness Carr to the hypothetical question propounded 
by counsel for the plaintiff, upon the same grounds that 
were made the basis of the objection to said question, 
namely, that said question did not fairly state the evidence 
in the case in connection with the treatments, that the wit¬ 
ness had already testified that what treatments were to be 
given depended altogether upon the extent of erythema, and 
that it would depend upon what dosages were used in the 
treatment of the patient after the erythema appeared, but 
the court overruled said motion and an exception was duly 
noted. 

Thereupon the defendants moved the court to di- 
54 rect a verdict for each of said defendants on the first 
and second counts of the declaration and to direct a 
verdict in favor of the defendants separately on each and 
both of said counts, upon the ground of a fatal variance be¬ 
tween the allegations and the proof; upon the ground that 
there was no testimony to support the averments of said 
declaration, or of any count thereof; upon the ground that 
there was no proof of the negligence alleged in said declara¬ 
tion, or any count thereof. 

Thereupon the following occurred: 

‘‘By the Court: Now I would like to hear from you, Mr. 
Wampler, as to this first count, the allegation of a contract 
with both the defendants, the first count. 

“^Fr. Wampler: We are willing, may it please your 
Honor, to take a non-suit as to Dr. Eichenlaub with respect 
to the first count of the declaration. 
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“The Court; Now, as to the second count? What is your 
contention as to lial3ility of one for the negligence of the 
other? 

“Mr. Wampler: On the theory—the theory upon which 
it is predicated, your Honor, is that they are joint tort 
feasors. They were both acting in co-operation and acting 
together. ’ ’ 

Plaintiff took a non-suit as to Dr. Eichenlaub. 

But the Court overruled said motions, to each of which 
rulings the defendants duly excepted. 

Thereupon, to maintain the issues upon their part joined, 
the defendants offered as a witness Dr. Thomas A. Groover, 
who, being first duly sworn, testified in substance as fol¬ 
lows: 

My name is Thomas A. Groover. 

Defendants then offered to prove by said witness 
55 that he was subpoenaed as a witness for the plaintiff, 
and to offer in evidence the copy of the subpoena 
served upon him, which offer was objected to by attorney 
for plaintiff, and objection sustained by the Court, to which 
action of the Court defendants noted an exception. 

Witness further testified in substance as follows: 

1 am a practicing physician and surgeon in this District, 
have been such since 1898; I graduated at Columbian Uni¬ 
versity Medical Department, now George Washington; I 
have been connected with Emergency, Garfield, George 
Washington University and Episcopal Hospitals, and am 
on the staff of all those hospitals now. I am associate pro¬ 
fessor of Roentgenology at George Washington now. 
Roentgenology has to do with X-ray treatment. I have spe¬ 
cialized in X-ray work in the District of Columbia. I be¬ 
gan doing X-ray work in 1900 in connection with general 
practice, and since 1912 I have exclusively done X-ray work, 
and used radium in connection with X-rav work. I have 
published twenty-five or thirty papers on the subject of 
X-ray, and have practically devoted my time exclusively to 
X-ray work since 1912. 
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Being shown a record of the treatments given to plain¬ 
tiff by Dr. Hazen and Dr. Eichenlaub, witness testified in 
substance as follows: 


I have made a careful examintaion of that record, and 
that record discloses the various factors that entered into 
the treatments given. The factors used in computing X- 
ray doses take into consideration the number of milliam- 
peres passing through the tube, the voltage, the length of 
time of exposure and the distance of the X-ray tube from 
the surface of the patient’s body, and the amount of filtra¬ 
tion that is interposed between the X-ray tube and the pa^ 
tient. The factors employed in X-ray treatments de- 
5() i)end somewhat upon the disease or condition which 
is being treated. The determinat ion o f fa ctors in 
jiny given tr eatment _,di^icitdg on the judgment and^iSa^fi* 
l ienee o f flie man who is giving thelreaTmehts; iVis a thing^ 
about which physicians and surgeons diff^ to some ^tenT: 
there is no standard technique used in the application of 
X-rays to the treatment of disease; there is no iron-clad 
rule that can be followed in all cases, it is a thing which 


jims^be determined m the light of .the. condition jaxisting^ 
at the ng uT^K^treatmernt 2 ^given. The results sought to 
be~obta^ed, oiffsifftTofThe ultTmate result of curing, differ 
according to the nature and character of the disease that is 
being treated. 

What is known as erythema sometimes exists in the giv¬ 
ing of X-ray treatments; its existence may be either by ac¬ 
cident or design; there may be various accidental factors 
that would enter into the production of an erythema, and 
there are some diseases which can be cured only by the ad¬ 
ministration of intensive treatment, the idea always being 
to accomplish the maximum amount of good with the mini¬ 
mum amount of harm. % 

, In 1920 amo ng the members of my profession the produCcA 
Jiih rorairerytheffl^ ^n t he t reatm en t ofju bercular adeuitiaJ 
was no t .an uncommon practice. ^ 

Telangiectasis is dilatation of the blood vessels, some¬ 
times resulting from X-ray treatment; there can be a tel¬ 
angiectasis without an erythema. The degree of erythema 
varies greatly; it maybe simply a faint blush that is scarcely 
perceptible, or it may be an intense angry redness which 
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may result in a blistering of the. skin, sloughing of the 
skin, and even of the deeper tissues. 

I have examined the record of treatment of the 
57 plaintiff. From this record it appears that plaintiff’ 
made her first visit to Dr. Hazen on February 24, 
1920, and the next visit on February 27, 1920; next visit 
March 17, 1920; next visit March 20, 1920, on all of which 
days she received treatment. Her next visit was March 30, 
1920, upon which record there appears this notation: 
“Front of neck quite red.” The next treatment according 
to the record was April 9,1909, at which time the treatment 
was given to the right side of neck and right axilla. The 
axilla is the arm-pit, underneath the arm. 

^ Assuming that in the giving of X-ray treatment to any 
I)atient an erythema appeared, the determination whether 
another treatment should be given, and the extent of such 
treatment, would depend on conditions^ In the first place, 
it would depend a good deal on the disease being treated. 
Ill the treatment of tubercular adenitis, especially in 1920, 
Jl was^not an uncommon thing to produce what is called an 
jerythema. When that occurred, if the erythema was not 
marked after the expiration of two weeks or such a matter, 
the treatment might be repeated immediately; if the ery¬ 
thema was marked, usually further treatment was deferred 
until it could be seen what the result of the erythema was 
going to be, and the appropriate time for repeating the 
treatment would depend on the conditions that prevailed 

/ ’n the individual case. 

Generally speaking, it is undesirable to repeat the X-ray 
exposure while the erythema is in an active stage, but in a 
later stage it would be quite appropriate to repeat the 
Jreatment even though there were still residual effects that 
were still visible. 

58 Whether the condition of the erythema is such 
that it is proper to give a treatment can only be de¬ 
termined by the physician. That conclusion is based en¬ 
tirely on his own experience and his general knowledge of 
the subject. 

Assuming that, as appears on this record of March 30, 
1920, there was redness on the front of plaintiff’s neck, in 
mv judgment it w’ould h^"e b^ei^uite proper t reatiP ^nLto 
give the treatment w^hich appears from the records to have 
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been given April 9, 1920, on the right side of the neck and / 
right axilla. 

I should say the treatment given as appears on the record 
on April 19,1920, to the left side of the neck and left axilla, 
would be quite proper. 

Telangiectasis may follow X-ray treatment even though 
there be no erythema. There are a number of causes for { 
Telangiectasis. One of the most familiar is the rum-drink- \ 
CT^s'^nose. If'hot uncommonly is seen without any defi- ! 
TiTtely assignable cause, especially on the parts of a per- | 
“Ton’s body that are exposed to the weather and sunlight. I 
It is frequently seen on tlie necks of women where they | 
Avear low-necked dresses, esi)ecially in the region of or just j 
above the upper end of the breast-bone. There are certain ^ [ 
skin diseases in which telangiectasis is a concurrent mani- j 
festation, for instance, in certain types of acne, and per- | 
haps others that I do not recall at the time. 

In connection with X-ray treatments, there might be 
other contributing factors than excessive exposure or too 
frequent treatments, that might produce telangiecitasis, 
such as the application of any sort of irritant to a skin that 
had been ex})osed to X-rays, or even the exposure of such 
skin to intense sunlight. That would contribute to 
59 the intensity of the reaction, and I think also to the 
production of subsequent telangiectasis. 

^ I have very frequently seen telangiectasis following X- \ j 
ray treatment ; undoubtedly it may follow X-ray treatment \ I 
3 j 5 i»ithst ala ding the fact that the highest degree of skill l\. 

and care lias been exercised in the giving of such treatment. \ 

~ r ha^Txamined this entire record of the treatment ot 
plaintiff, and I would consider the treatments given her, 
as shown by this record, were in 1920 in accordance with the_ 

Juiawledge on the subject of X-ray treatment for the_ 

jli^e^e from which^lie was suffering. I might qualifj^ that 
"sTJEemeht by sayihg again that there \vas no standardized 
technique at that time wi th respect to the treatment of tu¬ 
bercular glands by means of X-ray. 

Tubercular glands constitute an exceedingly dangerous 
condition. 

Assuming that in February, 1920, when plaintiff went to 
Hazen and tliese X-rav treatments were inaugurated, 
she was suffering from tubercular glands starting on the 
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left side of the neck, about the end of the jawbone, running 
down the side of the neck, projecting out to the clavicle 
and down as far as the axilla, and on the right side begin¬ 
ning back of the jawbone and further back on the neck and 
running down and protruding down the neck as far as the 
clavicle and down into the axilla, and that those tubercular 
glands were of such size that they almost came to the cen¬ 
ter of the throat and neck, I should say such a conditipn 
would be regarded as serious. If not remedied there might 
probably be any one of a number of different terminations 
to such a condition. One termination of course 

60 would be death: another would be abscess forma- 
tion requiring drainage which might eventuate in 

healing, more or less conqilete, or in the persistence of dis* 
charging sores for an indefinite period. 

Assuming that plaintiff at the time these treatments were 
inaugurated was suffering with tubercular glands of the 
extent and size just described, in my opinion as an expert 
the treatments administered to her, as shown by the record 
of treatments which I have examined, were entirely proper 
and in accordance with the best knowledge and.skill pos¬ 
sessed by men engaged in X-ray work in the District at that 
time. 

I do not think radium treatment wouldJbejproper for 
telangiectasis resulting from X-ray; I think radium treat¬ 
ment would be more apt to aggravate the condition. 

On cross-examination witness testified in substance as 
follows: 

The deleterious effect of radium treatments for telangi¬ 
ectasis resulting from X-ray would be proportionate with 
the amount of treatment given. I do not think it would 
be necessary, before expressing an opinion, to have some 
knowledge as to the amount of radium used, or the strength. 

Tf following an exposure to X-ray there appeared a dis¬ 
tinct marked erythema, a subsequent exposure should be 
deferred, not necessarily until the erythema completely 
subsided, but I should think until it had appreciably di¬ 
minished ; as to whether I would wait a month or two before 
exposing the same area again, it would depend altogether 
on the condition that prevailed at the time with re- 

61 spect to the condition of the skin: if a teddish 

angr y erythema I would wait longer, tfiat would de- 
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pend altogether on the rapidity with which the condition 
subsided. If there was an intense, distinct angry reddish¬ 
ness of the skin, as to whether I would wait a month or two 
before again exposing that same area, it would depend alto¬ 
gether on the conditions that prevailed in the individual 
case at the time. 

I recall testifying in this case in 1925 when it was tried 
before, and gave the following testimony: 

‘‘A. I should say it would depend somewhat upon the in¬ 
tensity of the reaction. If there was a very intense angry 
redness of the skin, I would hesitate to repeat the treat¬ 
ment. 

“Q. For how long? Until it went away? A. Not 
necessarily so. 

‘‘Q. For how long, then? A. I cannot say how long. 
May be a month or two.’’ 

Telangiectasis may be caused by exposure to X-ray for 
too long a period, and it may be caused by exposure of the 
same area too frequently or at too short intervals. I do 
not think telangiectasis to the extent and degree that 
^now observe upon plaintiff’s neck would be produced by a 
l ow-necke d dress aiid exposure to the weather, and so forth!' 

On redirect examination, witness testified in substance 
as follows: 

When I testified in this case in 1925, immediately before 
the testimony which has just been quoted, questions were 
asked me and answered by me as follows: 

‘‘Q. Is it possible for you to describe how intense 
62 the reaction would be which would be brought about 
by repeating the treatment as long as it existed? 
A. If I should see that there were any blisters or peeling 
of the skin, the treatment ought not to be repeated. 

**Q. And if you saw the blistering and peeling of the skin 
were present, you would suspend the treatment? Is that 
true, in your opinion? A. ne cessarily so, no, sir.” 

Thereupon, further to maintain the issues upon their 
part joined. Dr. F. J. Eichenlaub, one of the defendants, 
was called as a witness in their behalf, and, being first duly 
sworn, testified in substance as follows: 
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I am a practicing physician anf. surgeon in Washington, 
D. C., and have been so engaged in the District since ^larch, 
1920. 1 graduated at Georgetown University, and have 

specialized in dermatology and X-ray and radium therapy; 
1 am still specializing in that particular line of work. 1 
know the plaintiff in this case. 1 first met her in March, 
1920. The papers handed me are the written record of the 
treatments given plaintiff, kept in the regular course of my 
practice; each card was written up on the day the treat¬ 
ment was given. I am familiar with that record. 

On cross-examination, witness testified in substance as 
follows: 

Some of those records are in Dr. Hazen’s handwriting 
and some in mine; so far as I know none of them are in the 
handwriting of any one else; they were usually written 
after the patient had left the office, always on the' 
63 same day; they were kept in the files in the office. 

Said records were offered and received in evidence as 
‘‘Defendants’ Exhibit No. 1.” 

On redirect examination witness testified in substance as 
follows: 

The first time I saw plaintiff, about a month after the 
treatments began, the glands on both sides of the neck were 
enlarged from the angle of the jaw to the collar bone, and 
extended out on both sides beyond the level of the jaw, so 
that the neck protruded beyond the jaw perhaps half an 
inch beyond the level of the jaw, and they extended around 
the front so as to almost cover the Adam’s apple, or larynx. 
A number of the glands were matted together and enlarged 
and a little bit soft, and in other places they were discrete 
or separate and hard, but there were a large number of 
glands palpable, both in the neck down to the collar bone 
and in both of the armpits or axillae. My recollection is 
that on the right side the glands extended further back. 
The clavicle is the collar bone; it extends from the breast 
bone in the middle to the shoulder joint on the side, at the 
bottom of the neck; it separates the neck from the chest. 
These glands were in close proximity to the clavicle, they 
extended down to the clavicle, and probably below the clav- 
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icle too, although they were not palpable there on account 
of the bone. 

In my opinion the treatments given plaintiff as shown by 
thU record were in accordance with the best methods of 
treatment of tubercular glands in 1920 in the District of 
Columl^j^ 

On one of plaintiff’s visits, I think March 30, the record 
shows, plaintiff showed on the neck, rather to the front 
and if I remember correctly to the left side of the 
04 neck, a mild first degree erj^thema; in other words, 
which one would expect to fade in a week or ten 
days completely. That was March 30, 1920, and no treat¬ 
ment was given her on that day. 

In the District of Columbia, in 1920, in the X-ray treat¬ 
ment for tubercular glands, one usually aimed to give a 
dose of X-ray ^vhmh would just produce an erythema, be¬ 
cause at that time we had no other accurate method of 
measuring the dosage; the only way we could tell when we 
had a therapeutically active dose was to give the amount 
that would just produce erythema, and it was necessary to 
give a tlierapeutically active dose in order to clear up such 
a condition as existed. 

The next treatment given plaintiff was April 9, 1920, and 
was on tlie right side of the neck and the right axilla, at 
right angles to the sterno-mastoid muscle, and with lead 
])rotection to tlie middle of the neck and tlie side; tlie ery¬ 
thema on tlie 9th of April had faded until there was nothing 
bu t a^ b rownness of pigmentation, ^bu^lm area that had 
nGuen red was^ to the best of my recollection, covered with 
jead, . The next treatment, April 19, 1920, was to the left 
side of the neck, at right angles to the sterno-mastoid mus¬ 
cle, and to the left axilla. The dose in both of these cases is 
half a minute less than the first treatment was; the first 
treatment was six minutes and these are five and one-half 
minutes. 

At no time when any of these treatments was given plain¬ 
tiff was there present an erythema which in my judgment 
would render it improper to give her treatment. 

Telangiectasis is dilation or enlarging of the superficial 
vessels of the skin; it sometimes follows X-ray treatments. 
^It may follow them irrespective of the presence of ery - 

7—4724a 
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tliema. In my opinion telangiectasis can follow X-ray 
treatment, although the highest degree of care and 
65 skill may have been exercised in the giving of such 
treatments. Ordinarly telangiectasis does not ap-^ 
pear sooner than about six to eight months after the dose 
of X-ray. There is no method known to the medical pro¬ 
fession of foretelling whether or not telangiectasis may fol¬ 
low X-ray treatment. X-ray treatment is a well-recognized 
treatment for tubercular glands such as plaintiff had. 

Assuming that there exists at any time in the course of 
X-ray treatment what has been termed an erythema, the 
determination of what further treatment and what sort of 
treatment shall be given the plaintiff and when that treat¬ 
ment shall be given depends entirely upon the j)atient’s 
condition and the indications for treatment at the time. If 
you had a tubercular adenilis that was not regressing, or 
was progressing, getting worse, I think anyone would nec- 
essarly have to take the risk of treating on top of erythe¬ 
ma. If the disease was pretty well cured up one would 
wait .until the erythema had entirely faded; but it is a mat- 
leiL-QfJndgment for the physician at the time. There is no 
other way in which it can be determined. 


t 


\ 
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Thereupon, after a conference between court and counsel, 
the court made the following statement to the jury: 

‘‘The Court: It is conceded and agreed by both parties 
that at the time of the treatment of the plaintiff by the 
defendants, the defendants were possessed of the degree 
of skill and ability in their particular line of work pos¬ 
sessed by men of that class in Washington, ordinary de¬ 
gree of skill and ability.” 

In giving the treatments which I gave to plaintiff during 
this period of time, I exercised my best judgment in 
66 the light of the skill and ability which I possessed at 
that time, and the treatments given were in accord¬ 
ance with the skill and ability and knowledge possessed by 
others in the same line of work in this District at that time. 

My opinion is that radium should never be used in cases 
of telangiectasis from X-ray treatments, because it will ag¬ 
gravate the condition. 

I do not know how long the erythema which was present 
in the case of plaintiff on March 30, 1920, continued, but it 
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was gone when s he came l)ack April 9. There was no X-ray 
' ery ^ema aj^ any Hme t her#Ttgfirr i 

On cross-examination witness testified in substance as 
follows: 

1 i’raduated in June 1918, and, after an internesliip, I 
practiced in Youngstown, Ohio, from June, 1919, until I 
came here, in March 1920. I first took up X-ray work as 
an interne, during the war, and I took over the X-ray work 
at St. Elizabeth’s Hospital in Youngstown, Ohio, after 
taking a course in this city, coming here in September, 
1918, and staying here a month or six weeks with Dr. Pern 
dexter; I served as interne and X-ray man of the hospital 
until I was taken ill about four months later. 

I went into Dr. Hazen’s office about the first of March, 
1920. 

I am still willing to adhere absolutely to the same opinion 
expressed by me with respect ts^the effect of radium treat- 
^ment, although I do not know whether it is one or ten 
thousand treatments, or the length of time or the amount 
of radium used, whether it was the smallest amount possi¬ 
ble or a handful. 

()7 1 cannot tell from the records I have identified 

which of the treatments I myself gave; very often 
Dr. Hazen gave the treatment and I accepted his dictation 
of the treatment and put it down in my handwriting; I can 
tell you some of the treatments I personally gave, because 
Dr. Hazen was away for about two months in the summer 
and I gave all of them at that time; the rest of them I can’t 
say; some I gave and some I did not. With respect to the 
records which were dictated by Dr. Hazen and written by 
me, the card went into the record in the envelope that you 
see here, and was placed immediately in the files by my¬ 
self or Dr. Hazen, whoever was putting the records away. 
Dr. Hazen looked at it and read it over before it went into 
the files; I should say always; if he didn’t look at it at that 
visit he would look at it the next and check up on the fre¬ 
quency. 

I know Dr. Hazen’s handwriting. ‘‘February 24th” and 
“February 27th” are in Dr. Hazen’s handwriting; “March 
17th,” “March 20th,” “March 30th,” “April 9th” and 
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“April 19tir’ are in mine; “Apjril 28tli” in Dr. Hazen’s; 
“May 19th,“ “May 26th,” “June 7th,” and “June 18th” 
in mine. The note on the statement of “June 28th” is in 
the writing of Dr. Hazen; the first six lines are not in either 
my writing or Dr. Hazen’s, that is just a measurement of 
the neck they took at that time. 

“July 9th,” “July 31st,” “August 6th,” “August 
25th,” “September 1st,” “September 17th,” are mine; 
“October 1st,” I should say was the secretary’s. “October 
8th” is mine; “November 2” and “November 23” are Dr. 
Hazen’s. 

There were a number of occasions when Dr. Hazen was 
the operator of the machine and dictated to me that which 
I put down on the cards, and quite possibly it may have 
been the other wav, too. 

68 Over the objection and exception of counsel for 
defendants, that the question was not based upon 
the testimony, the witness was asked: 


“Q. Doctor, if there appears, following exposure to the 
X-ray, reddish, angry or distinct erythema, should the same 
area be exposed again, as long as that is present?” 


To which witness replied : 


“A. Well, that would depend on the judgment of the man 
treating the case.” 

, Witness further testified in substance as follows: 

j In 1920, in treating a case of tubercular adenitis, if the 
/ patient was not improving or if I thought that further 
/ treatment was necessary to promote a cure, I would not 
hesitate to^civ^Q it in the face of a n ery thenja. I knew then 
TliaTToo^frequent exposure to X-ray might cause telangiec- 
; tasis, and that too long an exposure could cause that. Ac- 
\ cording to the standard books of the profession on the sub- 
5 ject of treating the human body by X-ray, it is generally 
1 stated that an interval of two weeks or more is generally 
] the proper time to wait between exposures. I don’t re¬ 
member any standard work that says when a distinct red¬ 
dish erythema appears you should wait more than two 
^ weeks to see what it will do and whether it will subside be- 
\fore again exposing the same area, 
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I would not say that telangiectasis to the degree or_ex- 
tent as I ohservuliow coul d he caused by exposing the neck 
hy^vearmg'aTd^-neck dress, or by exposure to the wind 

bF'sirrr. " 

— — ^ 

On redirect examination, witness testified as follows: 

69 I was in charge of X-ray work in St. Pilizabeth’s 
Hospital, Youngstown, Ohio, from September 1st or 

October 1st, 1918, to January 1st, 1919; I served my in- 
terneship at the same hospital, doing double duty as interne 
and X-rav man. From the time of mv graduation to the 
present time I have been engaged in X-ray work, and that 
is my work today. 

In this particular case, after starch 1st, when I came 
with Dr. Hazen, there was not at anv time an X-rav treat- 
ment given when plaintiff had a decided angry erythema. 

On recross-examination, witness testified in substance as 
follows: 

« 

The records introduced in evidence bv defendants show 

« 

the length of time of exposure at the first treatments, 5% 
minutes February 27th, 5i/f> minutes starch 17th. The 
March 20th exposure was 5 minutes, the April 9th exposure 
waL minutes, and thereafter all exposures were oMj 
minutes. The first exposure in February was 6 minutes. 

Summary of the treatments given plaintiff is as follows: 

Left Side Neck. 

Feb. 24, ’20. 2 alum. 9 in. F, S. D. 4 m. a. 7VL» gap, 6 min. 
Mar. 17, ’20. Same technique, but min. 

Apr. 19, ’20. Same technique, but luin. 

May 19, ’20. Same technique, but 5M» min. 

70 June 7, ’20. Same technique, but 5^2 min. 

June 28, ’20. Same technique, but 5 min. 

July 31, ’20. Same technique, but 5^2 min. 

Aug. 25, ’20, Same technique, but 5V> min. 

Sept. 17, ’20. Same technique, but 5^2 min. 

Oct. 5, ’20. Same technique, but 5% min. 

Nov. 23, ’20. Same technique, but 5% min. 
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Left Axilla. 

Mar. 20, ’20. 5 min. 

Apr. 19, ’20. 5% min. 


Right Side neck. 


Feb. 27, ’20. 2 alum. 9 in. F. S. D. 4 M. A., gap, 5VL» 


min. 

Mar. 17, ’20. Same technique. 
Apr. 9, ’20. Same technique. 
Apr. 28, ’20. Same technique. 
May 26, ’20. Same technique. 
June 18, ’20. Same technique. 
July 9, ’20. Same technique. 
Aug. 6, ’20. Same technique. 
Sept. 1, ’20. Same technique. 
Oct. 1, ’20. Same technique. 
Nov. 2, ’20. Same technique. 


Right Axilla. 

Mar. 20, ’20. 5 min. 

Apr. 9, ’20. min. 


Thereupon, further to maintain the issues upon their 
])art joined, Dr. H. H. Hazen, one of the defendants, was 
called as a witness in their behalf, and, being duly sworn, 
testified in substance as follows: 

I am one of the defendants in this case; I have resided 
in Washington since 1879 and am a practicing physician 
here, and have been engaged as such since 1909; I gradu¬ 
ated from Washington High Schools in 1898, bachelor’s 
degree at Johns Hopkins in 1902; M. D. at Johns Hopkins 
1906. I have been connected with Freedmen’s, George¬ 
town, Columbia and Gallinger Hospitals; have received an 
honorary Master’s degree from Georgetown. I have 
specialized in skin diseases, particularly X-ray in relation 
to skin diseases. I have been a contributor to medical 
works on X-ray treatments, and have specialized in X-ray 
work since 1909, continuously up to this time. 

I know the plaintiff in this case. When she came to see 
me in February, 1920, she had upon both sides of her neck 
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and beneath her arms, in the armpits, enlarged 

71 glands; on the left side they started at the angle 
of the jaw; they were so large that they protruded 

at least one-lialf inch beyond the level of the face, ran down 
in a straight line to the middle of the clavicle; they were 
more pronounced in front of the large muscle which more 
or less divides the neck in the front triangle and the an¬ 
terior and posterior angle. Beneath the clavicle there 
was some distinct tenderness, and in the axilla on that side 
were several glands practically as large as a hen’s egg. 
On tlie right side the condition was very similar except that 
the glands were a little further back in the neck, and also 
underneath the armpit on the right side. The diagnosis 
was tubercular adenitis of tlie lymphnodes. 

Before I graduated from medical school I spent a year in 
the tuberculosis dispensary which was just opening, and 
after I graduated I spent two years in the tuberculosis dis¬ 
pensary of Johns Hopkins; 1 had three years special train¬ 
ing in tuberculosis. The trouble with which plaintiff was 
suffering was a serious condition, and in the absence of 
proper treatment one of two things would likely be the 
result: Either generalization of tlie disease and death, or 
in all probability a breaking down of the glands in the 
neck and abscess formation in them, with extensive scar¬ 
ring and sinuses. X-ray treatment is a well-recognized 
form of treatment for the trouble with which plaintiff was 
suffering. 

I identifv the record offered in evidence as the record 
of treatments given plaintiff from February 24, 1920, to 
and including November 23, 1920. I recall the condition 
disclosed on the record of March 30, 1920, that the front 
of plaintiff’s neck was quite red. The next treat- 

72 ment given her according to the records was April 
9, 1920, and was given to the right side of the neck 

and the right arm-pit; pn the 9th of April the r e dness that 
I found ^n the front of her neck_ qii_ March 30 had 
apBearec^ The treatment given on April 19“"was to the 
Telt side of the neck and left arm-pit. The record shows^ 
no sign of any subsequent redness, ancTT'Tgc^tt'peiTectly 
that there was none. After the redness faded out there 
was a very slight browning of the skin of her neck. 

Plaintiff now has what is technically known as telangiec¬ 
tasis; that condition may follow X-ray treatments not- 
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witlisiaiuling the fact that the highest degree of skill and 
care is exercised in the giving of those treatments. There 
certainlv was not in 11)20, and it is verv doubtful if there 
is today, any way to foretell whether telangiectasis may 
follow X-ray treatments. The treatment giv^en plaintiff in 
1920, and as disclosed by that record, was in accordance 
with the best knowledge on the subject at that time in this 
District. 

I first learned that plaintiff had any telangiectasis on her 
neck on October 11, 1922, when she came to Washington 
and came to my office and showed me her neck, which 
showed telangiectasis. 

In this particular case, in all probability the chills and 
fever of which plaintiff testified bore very little relation to 
lier tubercular condition; they w’ere probably the result of 
X-ray treatment, as they usually are. Heavy X-ray treat¬ 
ments practically are always followed by some discomfort. 

The physician in charge of the case must determine each 
case on its own merits in determining how^ soon subsequent 
treatme'nts should be given after an erythema. There are 
undoubtedly some cases in which it would be proper 
73 to continue X-ray treatments in spite of the ery¬ 
thema. 

Any radium treatment, in the case of X-ray telan¬ 
giectasis is dangerous and improper. 

In the giving of X-ray treatments to plaintiff in 1920, 
I exercised my best judgment in the light of the skill and 
ability which I possessed at that time. The result of my 
treatment of her, in so far as these tubercular glands are 
concerned, was that the disease in the glands disappeared. 

On cross-examination witness testified in substance as 
follows: 

I referred plaintiff to Dr. Thaler of Philadelphia for ob¬ 
servation in case her glands should become enlarged at any 
subsequent date and require any further treatment. 

Plaintiff first called upon me February 24, 1920; on this 
occasion I had a conversation with her. 

Over the objection and exception of counsel for defend¬ 
ants, on the ground that it was not proper cross-examina¬ 
tion, and if competent at all was part of plaintiff’s case in 
chief, witness was permitted to testify, solely as bearing on 
the liability of himself as defendant and not the liability 
of the defendant Eichenlaub, in substance as follows: 


HENRY H. HAZEN VS. MARGUERITE MULLEN. 37 

Upon the first visit, plaintiff expressed a fear of treat¬ 
ment, of scarring of the neck resulting from surgical oper¬ 
ation. My recollection is that I told her that if we had 
good luck we would get by without any scarring, there cer¬ 
tainly would be no surgical scarring. I did not assure her 
upon the occasion of her first visit that as the result of the 
treatments to be administered by me there would be no scar 
disfigurement whatsoever. I considered her condi- 

74 tion serious when she came to me; she walked into 
my office unassisted, she left unassisted; I knew at 

that time that she was employed and working every day. 

Assuming that from February, 1920, when I first saw her, 
down to November 23, when my last treatment was ad¬ 
ministered, she received no other X-ray treatment than 
those administered by myself or Dr. Eichenlaub, I do not 
say that the condition which is observed today is not caused 
by those X-ray treatments; I make no such claim. I be¬ 
lieve possibly her condition as I see it today is the result 
of the X-ray treatments administered by myself and Dr. 
Eichenlaub, plus the administration of radium. I am not 
willing to risk the positive statement that the telangiectasis 
was aggravated by those two radium treatments, but never¬ 
theless it is a possibility. 

There is a possibility of telangiectasis resulting from ex¬ 
posure to the X-ray notwithstanding the highest degree of 
care is used; that would be true, absolutely, to the marked 
degree and the marked extent that I now observe on plain¬ 
tiff. I am fortified in that opinion by standard works of the 
profession. 

I cannot, unfortunately, recall any conversation with 
plaintiff relative to the point that there was always danger 
following exposure to the X-ray. I could not absolutely say 
whether I had any conversation with her about discolora¬ 
tion or disfigurement. I recall she said on the occasion of 
that first visit that she did not want a knife used on her 
neck, that she was very anxious to avoid an operation. 

The distinct brownish color appeared on her neck in three 
or four weeks; up until about April 27th there was a very 
slight browning. After March 30th, when the rec- 

75 ords describe the front of the neck as quite red, the 
brownishness was observable, I think there was a 
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very small bit of browuishness when I went away for my 
vacation, early in July; I was away about two months. 

The glands on the left side of plaintitf’s neck were fur¬ 
ther front than on the right side; they went down pretty 
well ahead of the anterior triangle, and it was that area 
which was red, it was on the left side. I did not give her 
a treatment on March 30, because that would have been 
only thirteen days following the treatment of March 17, 
which was given on the left side, and under no circum¬ 
stances did we repeat a treatment in such a short space of 
time. I did not give her a treatment on March 30 because 
no treatment was due, she was simply in for observation. 

The same technique was used in each of the treatments 
plaintiff received except as regards the length of exposures, 
and the interval between exposures; there was some varia¬ 
tion in both of those points; there was no variation as re¬ 
gards the machine used, the milliamperage, the spark gap 
or the filter. The filter is a means bv which certain of the 
soft rays may be absorbed by an aluminum filter; you can 
reduce the dose by increasing the filter. I think there was 
one treatment to the axilla in which only one millimeter of 
aluminum was used instead of two, but otherwise the dos¬ 
age was the same, except in respect to time and interval. 
February 24 the left side of Plaintiff’s neck was radiated, 
time was six minutes; I will state positively all factors 
in the dosage were the same. February 27 the right side of 
the neck was done, time 5% minutes. March 17th both sides 
of the neck were treated, time 5i/l> minutes. March 
76 20th arm-pits were treated. April 9th right side of 
neck was treated minutes; April 19th left side 
of neck was treated 5% minutes. Subsequent exposures 
were 5i/2 minutes. 

Having observed the redness on her neck on March 30, on 
April 19th the dose continued the same, minutes, a re¬ 
duction of % minute from the first dose. 

As to affording greater protection by increasing the 
aluminum filter on the first treatment after March 30, when 
I next exposed the same area which had been red on March 
30, that was a question entirely for individual judgment, 
considering her condition; I felt that I did the proper 
thing. 

Over the objection and exception of defendants, on the 
ground that the question is not proper cross-examination 
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and is immaterial and irrelevant, witness was permitted to 
testify in substance that the use of an increased amount of 
aluminum filter at that time, in the light of present knowl¬ 
edge, would probably to some extent have decreased the 
danger of telangiectasis, but in 1920 the treatment that 
plaintiff received with two millimeters of aluminum was 
considered universally the proper and correct treatment; 
some used as high as three millimeters of aluminum. 

As to whether I could have afforded her greater protec¬ 
tion by extending the length of time between exposure of 
the same area, that again is entirely and absolutely a ques¬ 
tion of individual judgment. It was a question based 
largely upon the condition of plaintiff, and I felt that the 
chances for the graveyard were very, very good, if the 
treatment w^ere not pushed and the intervals were not made 
short. I certainly did not tell her that. I am not in the 
liabit of frightening young women to death when I can 
avoid it. I certainly knew in 1920 that I could de- 
77 crease or lessen the dose by increasing the aluminum 
filter. There is a double purpose in aluminum. It 
gives off very few secondary rays, and it absorbs a certain 
number of the soft rays. The soft ray is slightly more apt 
to injure the outside surface of the skin. There were many 
people at that time, however, who felt that the soft rays 
were just as essential in treatment as the hard rays, or 
very much better. To a very large extent we use the hard 
rays for deep penetration. The soft rays are not used ex¬ 
clusively for very light doses to treat the surface of the 
skin, certainly not in 1920. Both rays will burn even if 
properly used. If one is going to use X-rays for the pur¬ 
pose of curing a very serious ailment, there is always the 
risk of telangiectasis resulting; it is a risk that never can be 
gotten away from. 

Telangiectasis in many instances lends itself successfully 
to treatment. 

Over objection and exception of defendants’ counsel, on 
the ground that from the testimony in the case the degree of 
telangiectasis present on plaintiff’s neck at this time is not 
solely the yesult of the X-ray treatments, but that the con¬ 
dition has been altered since that time by reason of the 
radium treatments given, witness was permitted to testify 
in substance. 
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/ I have seen at least one case where a greater degree of 
I telangiectasis was completely removed, when it was more 
\ marked than I now observe. 

I examined Miss Mullen in March, 1925, in the court¬ 
room. Over objection and exception of defendants, on the 
ground that it is improper cross-examination, witness was 
permitted to testify in substance as follows: 

78 If T recall correctly, at that time I discovered a 
very slight degree of atrophy in two or three spots, 

which mighthave been due to the local application of 
r^tdium. "The atrb'phV^ioes not lend itself to treatment. 

"TheX-ray will cause atrophy of the skin. In addition to 
Dr. Thaler, I sent plaintiff to Dr. Noel in Philadelphia, not 
necessarily for treatment, but to handle as he saw best. 
AVhen I saw her in the fall of 1922, she then had telangiec¬ 
tasis. The reason I sent her to Dr. Noel was because I 
knew he was capable in his profession. 

Over objection and exception of defendants, on the 
ground that it is immaterial and irrelevant, witness was 
permitted to testify: 

I have not examined plaintiff since I examined her in the 
I court-room in 'March, 1925. I myself cured a case of telan- 
giectasis which was in as marked a degree as this, about 
i; 1921, in this city. 

' On redirect examination, witness testified in substance 
as follows: 

A surgical operation which would have been necessary 
in 1920, when plaintiff came to me, to remove the glands in 
her neck and clavicle and axilhe, would have been a very 
extensive operation; it would have required an incision al¬ 
amos t from the ear righ^straight down to the middle of the 
claviHe, with a complete cleaning out of everything in the 
^Tiudr'oirnboth^sides, and in addition to that would have 
required operation in both arm-pits, and probably the op¬ 
eration wouTcTluive bemi extended from either tlie arm-pit 
"TTp^Klhe clavicle"or from the jdaviclnMown, or both, so as to 
^ ■■ ge F^onnEe^ ntervening glands. That would have 

79 ' been true*oirT)bth sicles!^"" \Vhen she came to me on 

October 11^^ 1922 , there was no atrophy in the skin of, 
her neck^ She was then living in Philadelphia. 

Thereupon, further to maintain the issues on their part 
joined, the defendants offered as a witness Dr. A. C. Christie, 
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who, being* first duly sworn, testified in substance as fol¬ 
lows: 

1 am a [)racticing* physician and surgeon in this Dis¬ 
trict; 1 received my medical education at Cleveland College 
of Physicians and Surgeons, Cleveland, Ohio, graduated 
there in 1904; have had experience especially in army hos¬ 
pitals, and as consultant at George Washington and Gar¬ 
field Hospitals, and Veterans Hospital in this city, in the 
Army hospitals from 1906 to 1919, and in hospitals in this 
city from 1912 to 1927. I have been engaged in practice in 
this District since 1912, and have specialized entirely in 
X-ray work since 1912, and am now specializing in that 
particular branch. 

I know the plaintiff, and made an examination of her in 
1925 at her own request. I have examined the record of 
treatments of plaintiff as administered by Dr. Hazen and 
Dr. Eichenlaub in 1920, and have familiarized myself with 
that record. In my opinion, in the year 1920, that treat¬ 
ment for tubercnlar adenitis was in accordance with the 
best knowledge on the subject obtaining at that time. 

Telangiectasis is a dilatation of the blood vessels near the 
surface of the skin, which sometimes follows X-ray treat¬ 
ments; there is no doubt that it may follow X-ray treat¬ 
ments notwithstanding the fact that the highest degree of 
skill and care is exercised in the giving of such X-ray 
treatments. There is no known wa_v of foretellinn’j 
80 ^whether or n^ f^angiectasis mavJfoTlDwAlm-irnaL- 
ment; there is no ^oub^Jl^^Jt^max^folloy^ eyei^ 
thouirli ther e l)c no ^app earance oi erythema during the 
cours^ oP fTm^^itmenb 

■ Assifmimr tliatin the c ourse of X-ray t reatment an jix- 
thema~jq)pgars on the patient, the time wli en ij is pi-o^’ 
fo grve^ subsequent X-ray trea ti^ent would Heuent entirely 
oirTfie~T^ysTclan wh o was givijig iS^treatjnen^ npon^ 
Ids jud,^ent as "to The serioq^spesR of the, con dition. Uu:^ 
d quhte dlv that conclnsron is one he is bound to reach in the_ 
light of the conditions of the uatient as he finds theni at 


uat Gme. In 192 0 it wa s consid ered pro 
irocTuce an ervthema in 


he character of X-ray treatments given depends entirely 
on the nature of the disease or trouble with which the pa¬ 
tient is suffering. The course of treatment for tubercular 
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adenitis would vary greatly from that to be given a mild 
case of acne, it would be entirely different. 

Wben I examined plaintiff in 1925 I could not discover 
any enlarged glands at all; I would not have known that 
she had had any tubercular glands at any time; there was 
no evidence of their ])resence whatever. 

Assuming that a patient is suffering from tubercular 
adenitis, and is being treated by means of the X-ray, some 
chills and fever could exist from the original disease, or 
in current disease of any kind; the presence of chills and 
fever would not be at all a contra-indication of treatment 
occurring several weeks prior. 

I have had experience with radium treatments in many 
different conditions. I think the treatment with radium of 
a telangiectasis following X-ray treatment would 
81 be entirely improper; it would be likely to increase 
the telangiectasis. 

On cross-examination witness testified in substance as 
follows: 

I am willing to express that opinion not knowing the num¬ 
ber of treatments, the length of time over which they ex¬ 
tended, how much was used, or any other factors; my opin¬ 
ion as expressed was that radium would be likely to in¬ 
crease telangiectasis; I can’t say it would necessarily in¬ 
crease it. It would not make any difference, one treatment 
or a great many; radium in any amount would be likely to 
increase telangiectasis if you used it on a telangiectactic 
area I should sav. 

Over the objection and exception of defendants, on the 
ground that it was not proper cross-examination, witness 
was permitted to testify as follows: 

I think telangiectasis does not yield successfully to treat¬ 
ment ; I mean that the skin could not be returned to normal 
and that the condition would not be materially lessened in 
its extent. 

I have not personally treated cases of telangiectasis. It 
may result from X-ray, even without erythema. 

Over objection and exception of defendants, on the 
ground that it is not proper cross-examination, witness tes¬ 
tified that telangiectasis may result from too long exposure 
to X-rays. 
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Telangiectasis may result from too frequent exposure to 
X-rays. The usual period of time to elapse between ex¬ 
posures of the same area to X-ray is about three 
82 weeks, usually; it does not have to be exactly three 
weeks, but about that. 


Thereupon the witness was asked: 

‘‘Q. If during the period covered by the card records^ 
from February 24 to November 23, 1920, which you ex¬ 
amined and gave an opinion that the treatment was proper, 
a distinct, pronounced erythema, reddishness, appeared 
on the neck, what length of time should have elapsed be¬ 
fore the same area was again exposed?’’ 

To which defendants objected on the ground that it was 
not proper cross-examination, and did not correctly state 
the testimony, but said objection was overruled and excep¬ 
tion noted, and the witness answered that would depend 
pretty largely on the judgment of the doctor as to the seri¬ 
ousness of the condition. . Sometimes you would give a 
"treatment while the ervthema has not subsided. You would 
not repeat the treatment when the erythema was at its 
height. In this particular case the erythema was produced 
in the treatment of ]\Iarch 17, and the same area was not 
again treated until April 19. ^ thi]]k that wa s quite a 
^oj^r interval b etween treatments. 

Thereupon, the witness was asked: 

‘‘Q. Now, I want to submit to you another hypothesis, 
that if that erythema were produced or was apparent on 
March 30th, and had not subsided and was a distinct red¬ 
dishness on April the 19th, should the same area be again 
exposed on April the 19th, which showed the distinct ery¬ 
thema on March 30th?” 


To which objection was made that it was not proper cross- 
examination, but said objection was overruled and an ex¬ 
ception noted, and the witness answered: 

‘‘A. Of course, the erythema would not have been so 
83 distinct on April 19th as it was on March 30th. That 
could not be possible. The erythema naturally will 
and gradually does subside after it first occurs, so it must 
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have been a good deal less disti:::t on April 19tli than it 
was on March 30th, because there had been no intervening 
treatment at all, and in the face of a sul)siding erythema, it 
would be considered entirely proper in 1920 to repeat the 
^treatments.’’ 

On redirect examination witness testified in substance as 
follows: 


f Tn my experience in X-ray work, an erythema ])resent on 
I starch 30th must necessarily have subsided to a greater or 
less extent by April 19th, that is quite certain. Tn 1920, 
in the treatment of tubercular adenitis, it was considered 
I entirely proper to give X-ray treatments with a subsiding 
\ rythema. 

Thereupon, further to maintain the issues upon their 
part joined, the defendants offered as a witness Dr. Truman 
Abbe, who, being first duly sworn, testified in substance as 
follows: 


I am a practicing physician and surgeon in this city, have 
been engaged as such in the District twenty-five years; I 
received my medical education at Physicians and Surgeons, 
Columbia, New York. I have specialized in X-ray and ra¬ 
dium work almost from the beginning, over twenty years. 

I have carefully examined the record of treatments given 
the plaintiff in this case from February 24, 1920, to Novem¬ 
ber 23, 1920, by Dr. Hazen and Dr. Eichenlaub, and have 
taken into consideration all the factors that entered into the 
treatment as shown by the record. I recognize a 
84 disease known as tubercular adenitis. In 1920 the 
treatment of tubercular adenitis by means of the 
X-ray was recognized by the profession as excellent treat¬ 
ment. 

Assuming that in February, 1920, the plaintiff in this 
case was suffering from tubercular adenitis, the glands on 
either side of her neck running down from the end of 
the jawbone, and down over and through the shoulder 
blade, and into the axillae on both sides, and that some of 
these glands were soft and some of them were hard, varying 
in size so that the largest approximated the size of a hen’s 
egg, and reaching over to about the center line of the throat, 
and neck, I would say that the treatments administered 
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to her, as shown in this record of treatments, were^perlefitly:^ 
in accord with the best known treatments of th^ di^easj^by 
X^ray in 1920 in the District of Columbia. -— ~ 

Telangiectasis is enlargement of the smaller blood ves¬ 
sels in the skin; it sometimes follows the giving of X-ray 
treatments; it mav follow X-rav treatments notwithstand- 
ing the fact that the highest degree of care and skill is 
exercised in the giving of those treatments. It may follow 
X-ray treatments even though no erythema appeared dur¬ 
ing the course of the treatment. There is no method of de¬ 
termining in advance whether it may follow X-ray treat¬ 
ment. 

Assuming that in the course of X-ray treatment an ery-\ 
thema appears, the determination of time of a subsequnt \ 
treatment following an erythema is directly up to the man \ 
who is giving the treatment; jt is determined by him purely 1 
^as a question of judgment in the light of the .conditions as 1 
he.finds them at the time, the response the patient has al- I 
ready made and the progress he hopes to produce by / 
85 "further treatments. ' — 

In 1920 it was considered ad\’ 
ment of tubercular adenitis to produce 

I have never treated with radium a telangiectasis follow¬ 
ing X-ray treatment. I doubt if it is desirable; there are 
some men who have thought it worth while. 


usable in the treat-j 
an ervthema. 


On cross-examination witness testified in substance as 
follows: 


I do not believe the men to whom I refer as using radium 
in the treatment of an X-ray telangiectasis are in the medi¬ 
cal profession; they are the^^n who call themselves ‘‘der¬ 
matologists’’, but aj?e l)eautv specialists: that is, who are ^ 
not M. D.’s, but are using various agencies for the treat¬ 
ment of conditions which we think should be limited to the 
medical profession; no physicians and surgeons that I 
know of are using it. 

There is a difference in opinion among men in the medical 
profession as to the desirability of using radium in the 
treatment of telangiectasis, just as there probably is a dif¬ 
ference on every question among men. 

I have tr^tedL.casejs^--of it suoceeeftttiy 

yields to treadm^ b^^^^ t o say if it s uccess- 

9—4724a ^ — 
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fully yields to treatment when it is in the marked degree 
observed on plaintiff’s neck at this time. Every case has 
to be judged by study and trying things out and seeing how 
they go. I should be very glad to take any case under con¬ 
sideration, treat a certain area and see what results we get, 
and go ahead from that as a basis to say what can be done 
for the condition as a whole. It is impossible to say 
86 from looking at a case what results you are going to 
get from the permanent point of view. 

Thereupon witness was asked whether from February to 
October, 1920, it would have been justifiable to expose an 
area to X-ray that already showed an erythema, “and 
which showed a distinct and pronounced erythema at the 
time of the subsequent exposure,” to which objection was 
made on the ground that the question was not based upon 
the testimony and was not proper cross-examination, but 
said objection was overruled, and an exception noted, and 
the witness answered: 

“A. The question as to whether an exposure should be 
made under any conditions, erythema or no erythema, is 
straight up to the man who is giving the treatment, con¬ 
sidering the results which he is hoping to produce.” 

The existence of an erythema following exposure to X- 
rav is a fact to be taken into consideration but it does not 
exclude the treatment. 

The recognized or usual period of time which in 1920 
should be permitted to elapse between the exposure of the 
same area depends entirely upon the man who is giving the 
treatment. There is a general statement that an erythema 
will show a large percentage of its maximum in three 
weeks, and that it is customary under many conditions to 
wait three weeks before further exposures, but that does not 
exclude giving treatments prior to that date. There are a 
number of men who will give treatments every few days, 
several treatments a week. 

Thereupon the following occurred: 

“Q. If an area was exposed to the X-ray prior to March 
24, and if on March 30th a distinct, pronounced erythema 
was apparent, if on April 19 that erythema was still pro- 
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iiouiiced and distinct on Hie same area, would a man be jus¬ 
tified in exposing that same area on April 19th? 

87 “Mr. Gatley: I object to the question as not based 
upon the testimony. 

“The Court: I overrule the objection. 

“Mr. Gatley: Exception noted, please. 

“A. The (juestion as to whether an erythema is distinct^ 
and ])ronounced is one which can be determined only by 
the X-ray man who is watching the case. Granting that 
there is an erythema, a distinct and pronounced erythema 
])resent, it still might be justifiable to give an X-ray treat¬ 
ment. 

“Q. Depending upon what? A. The judgment of the 
mill! who is giving the X-rav t reatment 

“Q. Notwithstanding it was distinct and pronounced? 
A. Ni ltwithstanding it was disti nct and pronounced . 

“Q. And was that the generally accepted view of the 
])rof(‘ssion in 1920? A. Uiupi estionably. 

“Q. Now, when the same area is exposed after an erythe¬ 
ma, a distinct and pronounced erythema appears, and the 
same area exposed within two weeks, should or should not 
the dose be reduced? 


“^Ir. Gatley: I object to the question as not proper 
cross-examination and on the further ground that it is not 
based uiion the testimony. 

“The Court: I overrule the objection. 

“^Fr. Gatley: And an exception noted, please. 

“A. That again would depend upon the judgment of the 
man. The whole medical treatment of every patient is 
straight up to the judgment of the physician.” 


88 


My opinion that the treatment laid down in the 
records exhibited to me was a proper treatment is 
based solely and exclusively upon whaf appears in 
the rec j^rd^ T couple with the opinion T formed any infor- 
maflorT sained from anv other source onlv in so far as the 
case has been generally discussed; several years ago when 
the thing first came up I talked it over with Dr. Hazen prior 
to any court question, with respect to the general condition 
of tubercular glands of the neck. I doubt if my memory 
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is clear enough to say whether any patient’s name or con 
(lition was mentioned. I never talked with Dr. Kichen- 
laub. I first saw the records in this case months prior to 
the first trial; they were exhibited to me by Dr. Hazen. 

Thereupon the witness was asked whether Dr. Hazen 
said anything to him about the case when he showed him 
his records, to whicli objection was made on the grounds 
that it was not proper cross-examination, but said objection 
was overruled and an exception noted, whereupon the wit¬ 
ness answered that he did not remember what had been 
said. 

T have treated cases of telangiectasis. I doubt if T have 
ever successfully treated a case when it had advanced to 
the marked degree I now observe on the plaintiff. 

Over objection and exception of defendants, on the 
ground that it was not proper cross-examination, the wit¬ 
ness testified: 

You may cret telangiectasis from a single exposure; two 
exunsures might be too often, one mav be too often. 

X-rav is perhaps cumulative in its effects on the human 
bodv. Yliether von would be more likelv to have telangiec- 
tnsis following many exposures than one or two depends 
on a good many factors. \Vliether it is caused by exposure 
of the same area for a greater length of time, or by 
89 exposing the patient for too great a length of time 
to the ravs, depends on other factors of the treat¬ 
ment. the dosage, spark-gap, distance, condition of skin, 
condition of the patient; there is no law which determines 
whnt reunite; ^ve are going to get in any patient from any 
s^f dose of X-ray. The erythema that is present at any 
time may be due to many factors besides previous X-ray 
treatments: if there was apparent a distinct and pro¬ 
nounced erythema which followed a prior exposure to X- 
ray, the dosage should not necessarilv be reduced if Ibo 
same area is exposed while that erythema is distinct and 
pronounced: that depends on what the physician is trying 
to do for his patient, the results he is trying to obtain, 
what results have been obtained. Purely as a hypothet¬ 
ical question, without reference to the records in this case, 
T can conceive of a condition in the treatment of tubercular 
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glands which would in my judgment justify a man in ex¬ 
posing the same area within two weeks when there was 
present at the time a distinct and pronounced erythema. 

Thereupon the following question was asked: 

‘‘Q. Is there anything on the records which have been 
exhibited to you which would indicate a condition which 
would justify a man in exposing the same area within two 
weeks, when there was present at the time of the exposure 
a distinct and pronounced erythema?” 

To which question objection was made on the ground that 
it mis-stated the testimony and was not proper cross-ex¬ 
amination. But said objection was overruled, and an ex¬ 
ception noted, and the witness answered: 

‘‘A. I couldn’t see anvthing in those records 
90 which would correspond to the conditions that you 
outlined.” 

At the time Dr. Hazen exhibited to me the records, I 
don’t remember whether he went over witli me the plain¬ 
tiff’s condition; I think he made statements which were not 
on the cards, he went over the general condition of the pa¬ 
tient. 

The opinion I expressed, to the effect tliat the treatment 
outlined on these cards is proper, is based in part on my 
own experience and part on a great many other things, in 
part upon what Dr. Hazen told me. 

T base the diagnosis of probable tubercular glands on the 
statement on the card, ‘‘For four months enlarged glands 
of tlie left anterior triangle, now on both sides of the neck 
and lK)tli axillae, small, much more prominent on the left 
side, extending below to clavicle.” It is a fact that a per¬ 
son may have enlarged or swollen glands upon the side of 
the neck without having tubercular glands. 

On re-direct examination, witness testified in substance 
as follows: 

The premises in the hypothetical question asked me, in 
tlie light of my knowledge and experience on the subject of 
X-ray treatments in 1920, were sufficient to enable me to 
express the opinion which I did. 
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Thereupon, fiirtlier to maintain the issues upon their 
part joined, the defendants offered as a witness. Dr. Roy 
D. Adams, who, being* first duly sworn, testified in sub¬ 
stance as follows: 

I am a practicing physician in the District of Columbia; 
I received my medical education at Georgetown Uni- 
91 versity, graduated in 1904, and have been actively 
engaged in the practice of my profession since that 
time, in this city excejit during the period of the war; I am 
connected with Washington Asylum Hospital, Georgetown 
University Hos})ital and am U. S. Veterans’ Bureau diag¬ 
nostician. I hold the chair of Clinical Medicine at George¬ 
town Universitv Medical School. 

I am familiar with the disease known as tubercular aden¬ 
itis. 

Assuming that in 1920 the plaintiff, wlio was then twen- 
tv-five vears old, was suffering from tubercular adenitis, 
on both sides of her neck, beginning with approximately 
the end of the jawbone, down across the clavicle and into 
the axillae, that the glands were soft in some places and 
hard in others, with hard places the size of a lien’s egg, so 
that the glands stood up approximately half an inch beyond 
the natural surface of the neck, I should say it was a seri¬ 
ous condition, and in the absence of treatment the usual 
result is either a breakdown of those glands and a long con¬ 
tinued discharge through open sinuses or rupture into the 
blood vessels with general dissemination of tuberculosis 
resulting ultimately in death. 

f in 1920 X-ray treatment was a well-recognized method of 
treatment of such a disease. Chills and fever are quite 
common in connectio n with tubercular adenitis._ 

On cross-examination witness testified in substance as 
follows: 

Tubercular adenitis is a tubercular infection of the 
Ivmph glands wherever located; tuberculosis of the lymph 
glands is one term and tubercular adenitis is another term. 

Tuberculosis and adenitis are two distinct terms, 
92 tuberculosis meaning infection with tubercle bacilli, 
adenitis being inflammation of the hmiph glands, 
which are collections of lymphoid tissue variously distrib- 
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iited al)out the body and connected by lymph channels. I 
don’t know of any such disease as tuberculosis adenitis; 
in answering* Mr. Gatley’s questions I had in mind the dis¬ 
ease to which he referred at that time, tuberculosis of the 
lymph nodes of the neck. 

A person may have swollen and enlarged glands upon 
eitlier side of the neck without being tubercular; enlarged 
and swollen glands can be caused by bad tonsils. 

I have no record of having examined the plaintiff. 

On re-direct examination witness testified in substance 
as follows: 

The expression used in the questions asked me, in con¬ 
junction with the description of the nature and character of 
the glands as they existed in plaintiff’s neck in 1920, con¬ 
veyed to me that the question referred to tubercular 
adenitis. 

Tliereupon the defendants rested. 

Thereupon, further to maintain the issues upon her part 
joined, the plaintiff was recalled and the following oc¬ 
curred : 

‘‘Q. Miss Mullen, will you please state whether or not, 
upon the occasion of your first visit to Dr. Hazen, he stated 
to you that the swollen glands could be reduced without 
any scars and that there would be no scars from his treat¬ 
ment! 

“Mr. Gatley: I object to the questions as not proper re¬ 
direct examination, and on the further grounds that 
93 no foundation was properly laid for the asking of 
this question. 

“The Court: I overrule the objection. 

“Mr. Gatley: Note an exception, please. 

“A. Yes.” 

Upon cross-examination, witness testified in substance as 
follows: 

I did not want to have a surgical operation on account of 
the scars left from the knife, if I could avoid it. I told Dr. 
Hazen I did not want to have any scars on my neck like 
those from a knife if they operated on me surgically. 
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Thereupon the plaintiff announced her case closed, and 
the following occurred: 

“^Ir. Wampler: At this time we ask leave to take a non¬ 
suit as to Dr. Eichenlaub.” 

Which leave was granted and a non-suit taken as to the 
defendant Eichenlaub. 

Thereupon the defendant Ilazen renewed his motion to 
strike out so much of the testimonv of the witness Carr 
wherein he undertook to give an opinion as to the cause of 
plaintiff^s injury and as to whether or not the treatments 
given were proper or improper, on the ground that in form¬ 
ing said opinion the witness took into consideration the 
history of the case given him by the plaintiff, but said mo¬ 
tion was overruled, and an exception was duly noted. 

Thereupon the defendant moved the Court to direct a 
verdict for the defendant Hazen on the ground that there 
was a fatal variance between the allegations of the declara¬ 
tion, and each count thereof, and the proof, upon the ground 
that there was no proof of the negligence alleged in 
94 said declaration, or any count thereof; and upon the 
ground that there was no testimony to support the 
averments of said declaration, or any count thereof. But 
the Court overruled said motion, to which action of the 
Court an exception was duly noted. 

And thereupon the defendant moved the Court to require 
the plaintiff to elect upon which count of said declaration 
she would go to the jury, but the Court overruled said 
motion, to which action of the Court an exception was duly 
noted. 

The plaintiff requested no prayers for instructions to the 
jury. 

And thereupon the defendant requested the Court to 
grant the following prayers for instructions to the jury: 

Defendant's Prayer for Instruction No. 1. 

You are instructed upon the whole evidence to return a 
verdict for the defendant. 

Defendant's Prayer for Instruction No. 2. 

The plaintiff in this case, having submitted to a volun¬ 
tary non-suit as to the defendant Eichenlaub, you are in- 
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structed as a matter of law, under no circumstances can 
you find the defendant Dr. Hazen guilty of any act of negli¬ 
gence committed by the said defendant Eichenlaub. 

Defendant's Prayer for Instruction No. 3. 

You are instructed that it is conceded by the plaintiff in 
this case that Dr. Hazen possessed that degree of skill and 
learning ordinarily possessed and exercised by members of 
his profession in the same line of practice in this locality at 
the time the treatments were given to the plaintiff. And 
you are further instructed that if in the giving of 
95 such treatments, Dr. Hazen exercised that degree of 
skill and learning, then your verdict must be in his 

favor. 

Defendant's Prayer for Instruction No. 4. 

You are instructed that before the plaintiff can recover 
in this case, you must find: First, that she sustained the 
injuries complained of in the declaration; second, that such 
injuries were caused solely by the negligence charged in the 
declaration on the part of the defendant; third, that such 
injuries were the natural and probable result of such negli¬ 
gence. If the plaintiff fails to establish either of these ele¬ 
ments by a fair preponderance of the evidence, your verdict 
must be for the defendant. Dr. Hazen. 

Defendant's Prayer for Instruction No. 5. 

You are instructed that you cannot presume negligence 
on the part of the defendant in this case and that you can¬ 
not infer negligence merely from the injury complained of, 
but that the burden of proving the specific negligence in 
the declaration is upon the plaintiff, and if she fails to 
establish such negligence by a fair preponderance of the 
evidence, your verdict must be for the defendant. Dr. 
Hazen. 

Defendants Prayer for Instruction No. 6. 

You are instructed that if you find from the evidence the 
treatments given the plaintiff by the defendant were given 
with that degree of skill and learning ordinarily possessed 
and exercised by members of his profession in the same line 
of practice in this locality at the time of such treatments 

10—4724a 
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were given, then your verdict must be in favor of Dr. 
Hazen; and in this connection, you are further instructed 
that it is conceded by the plaintiff in this case that 

96 Dr. Hazen possessed such degree of skill and learn¬ 
ing at the times such treatments were given, and if, 

in the exercise of that skill and learning possessed by him, 
he committed a bona fide error in judgment, then your ver¬ 
dict must be in favor of Dr. Hazen. 

Defendant's Prayer for Instruction No, 7. 

You are instructed that in giving treatments to the plain¬ 
tiff Dr. Hazen was not an insurer of the safety of the 
plaintiff in connection with the giving thereof, and that 
before the plaintiff can recover in this case, you must be 
satisfied by a fair preponderance of the evidence that the 
injuries of which the plaintiff complained were the result 
of the specific acts of negligence set forth in the declaration 
on the part of the defendant, Dr. Hazen; that you cannot 
infer such negligence from the fact of injuries itself, but 
that the burden of proving such negligence, by a fair pre¬ 
ponderance of the evidence, rests upon the plaintiff. And 
if she fails to so establish such acts of negligence, your 
verdict must be in favor of Dr. Hazen. 

The Court granted prayers for instructions Numbers 2, 
3, 4, 5, and 7, but refused to grant prayers for instructions 
Numbers 1 and 6. To the refusal of the Court to grant 
prayers for instructions Numbers 1 and 6 defendant by his 
counsel duly noted several exceptions. 

Whereupon the Court charged the jury as follows: 

Charge, 

“The Court (Mr. Justice Bailey): Gentlemen of the 
Jury, in all actions at law we have what are called 

97 “ pleadings. “ Where one person sues another he 
must state in writing what his cause of action is, 

that is, the ground upon which he claims that the defendant 
is liable to him. In an action at law that is called a declara¬ 
tion. In this case the plaintiff has filed a declaration in 
which he has stated his cause of action upon two different 
grounds. In the first count, as it is called in the declaration, 
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he bases his action upon the theory that the defendant— 
and I may say here that Dr.Eichenlaub has been eliminated 
from this case and you will only consider Dr. Hazen as the 
defendant—the claim is that Dr. Hazen did not properly 
use the X-ray apparatus and did not give the plaintiff 
proper treatment for her ailment, but negligently and with¬ 
out reasonable skill or care, too frequently applied and 
used this X-ray apparatus upon her, and excessively ex¬ 
posed her to X-ray treatments and to the influence and 
effect of X-ray, so that plaintiff’s skin and flesh and so 
forth was disfigured and burned. 

‘Hn the second count of the declaration the negligence 
upon which the plaintiff predicates her claim is that the 
defendant negligently and carelessly subjected the plain¬ 
tiff to exposure and to the influence of such X-rays for an 
excessive length of time, and carelessly subjected her to 
exposure to the X-rays too frequently, and failed and 
neglected to use reasonable care and skill and ability in 
treatment and so forth. 

‘Hn other words, the first count is upon the charge that 
the defendant too frequently applied and used the X-ray 
and excessively exposed the plaintiff to the X-ray, 
98 and the second count is that he subjected the plain¬ 
tiff to exposure for an excessive length of time and 
too frequently. 

“In this case the burden of proof is upon the plaintiff 
to show the negligent acts set out in the declaration. The 
plaintiff must prove by a preponderance, not necessarily 
by excessive number of witnesses, but by what you give the 
most weight to, by a preponderance of the testimony, the 
charges made in the declaration. 

“In this case it is conceded by the plaintiff that Dr. 
Hazen possessed that degree of skill and learning ordi¬ 
narily possessed and exercised by members of his profes¬ 
sion in the same line of practice in this locality at the time 
the treatments were given to the plaintiff, and if in the 
giving of such treatments Dr. Hazen exercised that degree 
of skill and learning your verdict must be for the defendant. 

“Before the plaintiff can recover you must find: First, 
that she sustained the injuries complained of in the declara¬ 
tion; second, that such injuries were caused solely by the 
negligence charged in the declaration on the part of the 
defendant, and third, that such injuries were the natural 
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and probable results of such negligence. And if the plain¬ 
tiff fails to establish either of these elements by a fair pre¬ 
ponderance of the evidence, then your verdict must be for 
the defendant. 

“Now, you cannot presume negligence and you cannot 
infer negligence merely from the injury complained of, 
but the burden of proving the specific negligence in the 
declaration is upon the plaintiff, and if she fails to establish 
such negligence by a fair preponderance of the evidence, 
your verdict must be for the defendant. 

99 “If you find from the evidence that the treat¬ 
ments given the plaintiff by the defendant were 

given with that degree of skill and learning ordinarily 
possessed and exercised by members of his profession in 
the same line of practice in this locality at the time sucli 
treatments were given, then your verdict must be for the 
defendant. In other words, a physician is not a guarantor 
of the results of his treatment. He is only held to that de¬ 
gree of skill and ability that is ordinarily possessed by men 
of the profession in the particular locality in which he prac¬ 
tices. Now, in this case it is conceded that Dr. Hazen pos¬ 
sessed that degree of skill and learning, and if he exercised 
that degree of skill and learning in this case he is not liable, 
but if he failed to exercise that degree of skill and learning 
in the manner charged in the declaration, then he would be 
liable for the results of his negligence. If the injuries com¬ 
plained of resulted from a mere error of judgment he would 
not be liable; if he failed to exercise that judgment and 
negligently acted as alleged in the declaration, he would be 
liable, but, as I say, if he was exercising his judgment and 
as the result of his judgment, if that judgment was bona 
fide, the injury resulted, then he would not be liable by 
reason of any error in that judgment. 

“In giving treatments to the plaintiff, as I said before. 
Dr. Hazen was not an insurer of the plaintiff in connection 
with the giving of it, and before the plaintiff can recover 
you must be satisfied by a fair preponderance of the evi¬ 
dence that the injuries of which the plaintiff complains were 
the result of the specific acts of negligence set forth 

100 in the declaration on the part of Dr. Hazen. You 
cannot infer such negligence from the fact of the in¬ 
jury itself, but the burden of proving such negligence by a 
fair preponderance of the evidence rests upon the plain- 
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lifY, and of course if he failed to exercise the judgment that 
he possessed and was guilty of negligence, your verdict 
should be for the defendant. 

‘‘There is no question in this case that the plaintitf suf¬ 
fered this erythema or telangiectasis, and that it was the 
result of the treatments given her, but the question for 
you to determine is whether that resulted from the negli¬ 
gent acts of the defendant, and particularly and only those 
charged in the declaration. If you find that the defendant 
was guilty of the negligent acts charged in the declaration 
and that that negligence was the cause of the injuries in 
this case, then your verdict will he for the plaintiff and you 
should proceed to assess the damages which she has suf¬ 
fered, or, if you find the injuries permanent, which she is 
likely to suffer. If you find, of course, that the defendant 
was not guilty of the negligence complained of, causing the 
injuries complained of, then your verdict should be for the 
defendant. 

“The plaintiff in this case having submitted to voluntary 
non-suit as to the defendant Eichenlaub, you are instructed 
that under no circumstances can you find the defendant Dr. 
Hazen guilty of any act of negligence committed by Dr. 
Eichenlaub. In other words, Dr. Eichenlaub is out of this 
case, and under this declartion Dr. Hazen cannot be held 
liable for any act of negligence of Dr. Eichenlaub. “ 

101 Thereupon the following occurred: 

“Mr. Wampler: I ask your Honor to instruct the jury 
that disfigurement, if they find it from the evidence to be 
permanent, is an element of damage to be considered. 

“Mr. Gatley: I object to that, if your Honor pleases. 
Counsel had his opportunity to offer instructions to this 
jury. 

“The Court: I asked counsel if there was anything I had 
overlooked, to call my attention to it, and I failed to make 
that statement. You may consider disfigurement an ele¬ 
ment of damage, gentlemen. 

“Are there any other suggestions? 

. “Mr. Gatley: Your Honor will allow me an exception to 
that?’’ 

Which exception was duly noted. 

Be it further remembered That the foregoing comprises 
the substance of all of the testimony given and all of the 
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proceedings had in the trial of said cause and that each 
of the several and separate exceptions taken by counsel 
for the defendant to the rulings of the court in the course of 
the trial of said cause, as hereinbefore set out, were so 
taken bv counsel for the defendant then and there before 
the jury retired, separately and severally, and said excep¬ 
tions were then and there separately and severally duly 
noted upon the minutes of the justice presiding at the trial, 
and counsel for the defendant then and there prayed the 
court to sign this Bill of Exceptions, to have the same force 
and effect as if each of the said exceptions had been sepa¬ 
rately and severally set forth in a separate bill of exce])- 
tions, and at the request of counsel for the defendant 

102 the same is accordingly signed and sealed and made 
a part of the record in this cause now for then, this 

fourth day of Februar^^ 1928. 

JENNINGS BAILEY, 

Justice. 

103 [Endorsed:] At Law. No. 68243. Marguerite 
Mullen, Plaintiff, vs. Henry Hazen and F. J. Eichen- 

laub. Defendants. Bill of Exceptions. Minor, Gatley & 
Rowland, Attorneys at Law, Colorado Building, Washing¬ 
ton, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4724. Henyr H. Hazen, Appellant, vs. Marguerite 
Mullen. Court of Appeals, District of Columbia. Filed 
Feb. 17, 1928. Henry W. Hodges, Clerk. 
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